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RIGHT OF THE TRIAL COURT TO TAKE A 
CASE FROM THE JURY UPON THE OPENING 
STATEMENT OF COUNSEL. 





‘One of the most interesting questions of 
trial practice is involved in the statement of 
the proposition we have taken as the subject 
of this editorial. . 

It is a familiar rule of practice that the ad- 
missions of counsel are binding as evidence 
in the case. Kapischki v. Koch, 180 Ill. 47. 
This was not a case of judgment upon plaint- 
iff’s opening statement, but the plaintiff in 
this case had entered his evidence and rested 
his ease. At this interesting juncture, the 
defendant interposed what was in effect a 
demurrer to the evidence, and the trial judge, 
because of something that had been brought 
to his attention, or, perhaps, in order to save 
the time that would be required to listen to 
the defense, propounded to plaintiff’s coun- 
sel certain questions which drew from the 
latter an open court admission that plaintiff 
had previously brought suit upon the replevin 
bond, obtained judgment thereon, and that 
said judgment upon said replevin bond had 
been fully paid. Whereupon the court gave 
to plaintiff his election to take a voluntary 
nonsuit or to have a verdict directed against 


him, and a preference for the latter being 
expressed by counsel, a verdict was so directed 
and returned, and judgment thereon given. 
In sustaining the action of the lower court 
the Supreme Court of Illinois said: ‘‘Weneed 
not consider whether the same rule of pleading 
obtained at common law in actions of tres- 
pass, for the reason that all distinctions be- 
tween the two forms of action have been 
abolished by statute in this state. The ad- 
mission of counsel established facts which, 
under the pleadings, it was competent to con- 
sider, and which, if made prior to the motion 
which called upon the court to determine the 
sufficiency of the case in behalf of appellant, 
would, as a matter of law, conclusively have 
operated to defeat recovery in the action. 
The effect was not different because the ad- 
mission was made while the court had the 
motion under consideration. The court 
rightfully considered the admission of coun- 





sel as constituting part of the case as made 
by the appellant, and correctly ruled there 
could not legally be a finding in his favor by 
the jury.’’ 

While the principle announced in the case 
just cited is true and supported by the author- 
ities, it does not seem to be a corallary to 
that proposition recognized by all courts that 
a trial court has the right to take a case away 
from the jury because plaintiff in his opening 
statement to the jury makes certain damag- 
ing admissions which, if true, are sufficient 
to deny him any relief at law. The judicial 
opinions on this particular question are quite 
irreconcilable. 

In England the courts take a firm stand 
against the right of the trial court to nonsuit 
a plaintiff upon his counsel’s opening state- 
ment without the vonsent of his counsel. 
Fletcher v. London & Northwestern Railway 
Co., 65 Law Times Reports, 605. In this case 
plaintiff sued the defendants to recover dama- 
ges for personal injuries sustained by him by 
reason of the negligence of defendants’ ser- 
vants. At the trial, after the plaintiff’s coun- 
sel had opened his case to the jury, the judge 
said that he intended to nonsuit the plaint- 
iff, unless counsel for the defendants ob- 
jected to that course being taken, npon the 
ground that the facts stated did not show 
any cause of action for negligence against 
the defendants. The plaintiff’s counsel did 
not assent to this course, but the judge, with 
the consent of the defendant’s counsel, non- 
suited the plaintiff. When this case came 
before the court of appeals, Lord Esher, Mas- 
ter of the Rolls, said: ‘‘I am of opinion that 
the judge at the trial struck too soon, even if 
he was entitled to strike at all. Further than 
that I am of opinion, that a judge at the 
trial has no right to nonsuit a plaintiff upon 
his counsel’s opening statement without the 
consent of his counsel. The opening state- 
ment of counsel may be wrong as to some 
facts upon the instructions contained in his 
brief, or by accident, in spite of the greatest 
care, the evidence given may differ from the 
facts stated in the opening statement. For 
that reason a plaintiff’s counsel has now the 
right to reply, and a defendant’s counsel to 
sum up the evidence, because the evidence 
given often turns out to be different from 
that appearing in the instructions.’’ Lopes, 
L. J., in delivering the opinion of the court 
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said: *‘I express no opinion upon the ques- 
tions whether there was any evidence of neg- 
ligence, and whether a certain document was 
admissible in evidence. I decide this case 
upon the ground that the judge at the trial, 
without the consent of the plaintiff’s counsel 
and without hearing any evidence, nonsuited 
the plaintiff upon his counsel’s opening. In 
my opinion no judge ‘has power to nonsuit a 
plaintiff upon his counsel’s opening without 
counsel’s consent. Such consent was not 
given in this case, for Mr. Kennedy opposed 
the course which the judge took. It is al- 
most unnecessary to point out how dangerous 
such a course may be. Briefs of counsel 
do not always give all the facts of a case; 
sometimes there are other material facts which 
are not stated in the brief; sometimes the 
witnesses give evidence which differs from 
that which appears in the brief and alters the 
aspect of the case ; sometimes upon the cross- 
examination of the plaintiff himself, evidence 
is elicited which is favorable to his case. For 
these reasons it is very undesirable that a 
judge should have the power to nonsuit a 
plaintiff upon the opening of his case. There 
must be a new trial.”’ 

While the question is thus firmly settled in 
England, the American courts are quite di- 
vided in opinion. Some courts have taken 
the English view and condemned the practice 
of nonsuiting a plaintiff on his counsel’s 
opening statement. Hadley v. Transit Co., 
76 Wis. 344; Jones v. Railroad, 5 Mackey, 8; 
Leonard v. Beaudry, 68 Mich. 312; Emer- 
son v. Weeks, 58 Cal. 382; DeWane v. Han- 
sow, 56 Ill. App. 575, cited with approval in 
189 Ill. 125 at page 143. In the last case 
cited, the Illinois Court of Appeals said: 
‘“‘The court evidently was of the opinion 
that the plaintiff was bound by the opening 
statement made by his counsel to the jury, 
and that he did not state such a case as en- 
titled him to a recovery against the defend- 
ant. We are not inclined to take this view of 
the law. While the office of a jury statement 
is to enlighten the jury upon the issues in- 
volved, so as to prepare their minds for the 
evidence to be heard, and the attorney making 
it should confine himself to the proposed 
proofs and make it sufficiently full for their 
understanding of the case, the plaintiff is not 
confined to the facts recited in the statement. 


He would be entitled to introduce evidence 





and prove a case if no opening statement at 
all had been made.’’ 

Other American authorities are inclined 
to take a different view. In some of 
them, in most of them in fact, it is 
held that a court may enter judgment on 
plaintiff’s opening statement whenever it is 
agreed by both parties that a verdict might 
be directed on the strength of such opening 
statement by plaintiff’s counsel, each party 
claiming that the verdict should be directed 
in his favor. Crisup v. Grooslight, 79 Mich. 
380; Garrison v. McCullough, 51 N. Y. 
Supp. 129. 

The United States Supreme Court, followed 
bysome of the state courts, have, on very 
practical and common sense grounds, denied 
the theory announced by the English courts 
and held the plaintiff very strictly to account 
for everything his counsel may say especially 
upon his opening statement. Oscanyan v. 
Arms Co., 103 U. S. 263; Clews v. Bank, 
105 N. Y. 898; Missouri Pacific R. R. v. 
Hartman (Kan. App.), 49 Pac. Rep. 110; 
Denenfeld v. Bauman, 58 N. Y. Supp. 111; 
Thompson on Trials, § 269. In the Oscanyan 
case, the United States Supreme Court said: 
‘In the trial of a cause the admissions of 
counsel, as to matters to be proved, are con- 
stantly received and acted upon. They may 
dispense with proof of facts for which wit- 
nesses would otherwise be called. They may 
limit the demand made or the set-off claimed. 
Indeed, any fact, bearing upon the issues in- 
volved, admitted by counsel, may be the 
ground of the court’s procedure equally as if 
established by the clearest proof. And if in 
the progress of a trial, either by such admis- 
sion or proof, a fact is developed which must 
necessarily put an-end to the action, the court 
may, upon its own motion, or that of counsel, 
act upon it and close the case. The sugges- . 
tion in the argument, that the counsel who 
made the opening had been called into the 
case only two days before the trial, and was 
not, therefore, fully prepared to open it, does 
not merit consideration. In the first place, 
the record does not show that any application 
was made to the court for a postponement of 
the trial on that ground; in the secund 
place, two days ought to have been ample 
time for the counsel to acquaint himself with 
the essential facts of the case; and in the 
third place, no new fact is even now men- 
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tioned that would have materially changed 
his statement.’’ 

From a careful consideration of the above 
authorities we can conceive of no serious ob- 
jection to the rule announced by the United 
States Supreme Court in the Oscanyan case. 
It is true that the practice of nonsuiting a 
plaintiff on his counsel’s opening statement 
gives the trial court the power to pass upon 
the legal rights of the parties upon the state- 
ments*of counsel rather than upon the facts 
as stated by witnesses. We see nothing in 
such a practice any more serious than the 
right of the trial court, on demurrer, to bind 
the plaintiff by his counsel’s written state- 
ments in his pleadings. On the other hand, 
it is a serious waste of the court’s time and 
the commonwealth’s funds to continue a trial 
after admissions have been made by plaintiff, 
or his counsel, which would compel the court 
to set aside a verdict for plaintiff even if one 
was rendered. If a plaintiff is bound by his 
counsel’s admissions on the trial of a case, 
we can conceive of no reason why an exception 
should be made inthe case of admissions 
made in counsel’s opening statements to 
the jury; ‘True, a counsel might be careless 
and make misstatements, but that is the 
plaintiff’s misfortune; he is equally bound 
by his counsel’s mistakes in pleading. More- 
over, as in the case of pleading, the trial 
court would permit him to correct a state- 
ment made to the jury, if done promptly and 
before judgment was passed nonsuiting his 
client. 

Another very important argument in favor 
of this practice is that sometimes a plaintiff, 
who is so unfortunate as to have a bad case 
as far as the law is concerned, very often 
conceals those defects in his pleadings in 
order to escape the decision of the trial court 
on demurrer, and thus get to the jury. In 
such case, if a counsel for plaintiff makes an 
admission in his opening statement which 
shows that under the law, he has no case, 
why, if such admission is binding upon the 
plaintiff, should the court go through the 
blind formality of hearing the plaintiff’s evi- 
dence and then direct a verdict for defendant, 
or even of letting the case go toa jury and 
then setting aside a verdict in favor of the 
plaintiff, if one should so be rendered? We 
believe, therefore, that the practice of non- 
suiting plaintiff on his counsel’s opening 





statement is based on the most common sense 
principles, and results not only in making the 
attorneys guarded in their statements in the 
trial of a case, but works a great saving of 
time and expense to the state. 





NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE 
IN JUMPING FROM MOVING TRAIN.—Is it always 
gross negligence for a person to jump from a 
moving train? The Supreme Court of Nebraska, 
in a recent case, holds that sometimes such action 
is justifiable. Chicago, B. & Q. Ry. Co. v. Win- 
frey, 93 N. W. Rep. 526. In this case, plaintiff 
Was a passenger on defendant company’s train. 
When she had reached her destination, and while 
attempting to leave the car in which she was rid- 
ing, and before she had reached the door, the 
train began to move; and she was compelled to 
choose instantly, and without time for reflection, 
as to her course of action, and continued the act 
of alighting from the train, and in doing so was 
injured thereby. The court held that such action 
would not of itself necessarily bar a recovery, and 
that the question of contributory negligence was 
properly submitted to the jury, and its determin- 
ation thereof was final. The court said: 

“The plaintiff in the case at bar was procecd- 
ing to alight from the train, when it had stopped 
at her destination, under the belief that she 
would be afforded a reasonable opportunity to 
accomplish the act in safety. While engaged in 
the performance of the act, by the starting of the 
train, or the failure to allow her a reasonable time 
to alight, which can be regarded only a wrongful 
and negligent act of the carrier, she was placed 
in a position where she had to choose instantly,. 
and without time for reflection, between two: 
lines of action,—one a continuation of the act of 
alighting, and the other a retracing of her steps, 
and remaining on the train till the next station 
was reached. Acting under such circumstances,,. 
and compelled to so act because of the negligent 
act of the carrier, she left the train, and in doing 
so received the injury for which she seeks a re- 
covery in damages. Such action would not, in 
our judgment, amount to gross negligence, ‘such 
as would preclude a recovery for the damages. 
received as a result thereof. In any view of the 
subject, under the controverted facts in the case,. 
the question was one for the jury, and its deter- 
mination thereof, when properly submitted, be- 
comes final. The case at bar is somewhat analo- 
gous to that of C., B. & Q. v. Hyatt, 48 Neb. 161, 
67 N. W. Rep. 8, where a verdict for the plaintiff 
was upheld under facts less favorable to a right. 
of recovery than those disclosed by the record. 
herein. It appears from the opinion in that case 
that the passenger having arrived at her destina- 
tion, and the train making its usual stop, the 
plaintiff immediately went out upon the platform 
of the car in which she was riding, for the pur- 
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pose of getting off; and finding that the car had 
not reached the station platform, and the ground 
being covered with water, which, with the height 
of the car step, prevented her from there alight- 
ing, she then, at the suggestion of a passenger, 
passed through the coach immediately in front, 
in order to reach the platform, and by the time 
she had reached the center of it she ascertained 
the train was moving slowly toward the next sta- 
tion, yet she hurried through the car, and, on 
reaching the front platform thereof, jumped off, 
receiving an injury, for which a recovery in dam- 
ages was sustained.” 








INITIATIVE AND REFERENDUM 
UNDER THE FEDERAL CONSTITU- 
TION. 


In the issue, March 47, 19038, of your valu- 
able periodical reference is made to a con- 
tribution by Hon. Thomas A. Sherwood on 
the validity, as measured by the Constitution 
of the United States, of a proposed amend- 
ment to the Constitution of Missouri providing, 
in effect, for the divestiture of a large portion of 
the legislative faculty of the General Assembly of 
that state, and substituting a direct vote of the 
. people, as the future method of validating pro- 
visional acts of the legislature, and originating, 
as well as enacting, general laws and statutes. 

Judge Sherwood, in a powerful analysis of the 
proposed constitutional amendment, expressed 
the conclusion that it would run counter to that 
provision of the Constitution of the United States 
which guarantees to each state of the union “a 
republican form of government.”’ He rested his 
argument on the premise that ‘‘a republican form 
of government,”’ in terms and in the light of polit- 
ical science, necessarily implies a government of 
the people by representatives chosen by them, 
and nota government conducted and adminis- 
tered by the immediate action, en masse, of the 
body of electors, which should transform its will 
or caprice into statutes and. enactments whose 
‘force, intent and purpose’ should not be passed 
upon by ‘“‘any of the courts of this state.” 

The line of thought pursued by Judge Sher- 
wood was new and was worked out by him with 
great clearness, force and originality of deduc- 
tion. It is not intended by the writer to add any 
suppletory suggestions of his own to the finished 
performance of this distinguished jurist. But it 
is believed that he himself Will not be indisposed 
to see on record a full and complete corrobora- 
tion of the basis of his argument, expressed in a 
report to Congress on the 3d of February, 1863, 
when the scope and meaning of the provision of 
the United States Constitution was under review 
in a contested election case. The report con- 
tained the following language: 

**Representation is one of the very “essentials ofa 
republican form of government, and no one doubts 


Bartlett’s Digest Election Case, p. 446. 





that the United States cannot fulfill this obligation 
without guaranteeing that representation here.”*! 

This clear declaration is but another form of 
expressing the major premise in Judge Sher- 
wood’s article. It was uttered when the passions 
aroused by the Civil War were at their height, 
and while the colorless light in which the great 
powers of government should be studied in order 
to find true esposition, was assailed by the mists 
of prejudice and the air currents wafted from the 
field of civil strife. The utterance was made by 
Mr. Dawes, of Massachusetts, whose report predi- 
cated thereon was adopted by the congress. 

In notable accord therewith, and emanating 
after peace from one of the ablest exponents of 
that theory of state’s rights which was hushed 
at Appomattox, is the following doctrine, an- 
nounced by Mr. John Randolph Tucker in his 
recent and profound work on the federal consti- 
tution.? It is there said: 

** Representation is the modern method by which 
the will of a great multitude may express itself 
through an elected body of men for deliberation in 
law-making. Itis the only practicable way by which 
a large country can give expression to its will in de- 
liberate legislation. Give sufferage to the people, let 
law-making bein the hands of their representatives, 
and make the representatives responsible at short 
periods to the popular judgment, and the rights of 
men will be safe, for they will select only such as 
will protect their rights, and dismiss those who, upon 
trial, will not. TRUE REPRESENTATION is @ secur- 
ity against wrong aid abuse in law-making.” 

I think it but justice to the intrinsic force of 
the argument of Judge Sherwood, that this con- 
sensus of opinion corroborating its basic idea, 
and expressed by two opposing systems of politi- 
cal thought, should be noted while his essay is 
fresh in the public mind. At least it establishes 
that congress, in a critical period of the history 
of the country, and a great expositor of the Con- 
atitution of the United States in the calm of his 
study, reached a conclusion as to the scope and 
meaning of one of the most important provisions 
of the organic law identical with that expressed 
by Judge Sherwood in his original discussion. 

HENRY W. Bonp. 

St. Louis, Mo. 


2 Vol. 1, p. 87. 


LIQUOR TRAFFIC. 

The vexed question of the power of the 
people over the manufacture and sale of in- 
toxicating liquors has developed into one of 
policy or propriety. Numerous decisions of 
courts of last resort have demonstrated and 
established that whether this evil traffic shall 
continue depends wholly upon the enlightened 
judgment of the people. It is hardly longer 
a question of power under existing constitu- 
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tional provisions, for wise judicial thought 
has largely established the truth that a busi- 
ness whose chief progeny is pauperism and 
crime, and whose inevitable tendency is to 
unfit its victims for domestic and civic useful- 
ness, is not entitled to the beneficence of 
constitutional provisions designed by the 
founders of government for the protection 
of legitimate property and wholesome liberty. 
It is an intolerable incongruity that a thing 
which unmistakably results in the poisoning 
of the very fountains of government should 
flourish under the protection of that which it 
would destroy. 

For all practical purposes, the power of 
the people of the respective states over the 
traffic in intoxicating liquors is unlimited and 
quite adequate to either its proper regulation 
or its utter annihilation. It once may have 
been a question of doubtful power, but this 
stage of the developement of American juris- 
prudence is now only an historical one. 

The Power of the General Government. 
—The federal government being one of lim- 
ited powers, exercising only those expressly 
conferred by the national constitution, or 
arising therefrom by necessary implication, it 
can exclusively control the traffic in only 
those jurisdictions in which its power is ex- 
clusive ; that is, in the territories, the District 
of Columbia, our new possessions, and in the 
Indian country. With respect to these, con- 
gress may legislate directly, or may delegate 
its legislative power to the local authorities, 
conferring upon them the discretion to regu- 
late or to forbid the traffic, as local policy 
may direct. 

The regulation of commerce with foreign 
nations, and among the several states, and 
with the Indian tribes, is a power confided to 
the national government, and wisely, as ante- 
union experience had eloquently demon- 
strated. To this extent, therefore, the traftic 
is within the power of the national legislature, 
as the commerce clause has, by the Federal 
Supreme Court, been interpreted. In Gib- 
bons v. Ogden,! it was held that this grant to 
the federal government was not an absolute 
and entire prohibition to the states, but 
merely conferred upon congress the superior 
and controlling power, and, therefore, in the 
absence of any regulation by congress of in- 


19 Wheat. (U. S.) 1, 6 L. Ed. 23. 





terstate commerce, the states may validly 
legislate respecting the same. In the Li- 
cense Cases,? the court held valid laws of 
New Hampshire, Rhode Island and Massa- 
chusetts, which restricted the rights of the im- 
porter of liquors to sell the same. The judges 
there prepared separate opinions, failing to 
agree upon a common principle of decision, 
but did agree that the laws then before the 
court were not inconsistent with any of the 
provisions of the federal constitution. 

At and prior to the time of the decision of 
Bowman v. Chicago & Northwestern Railway 
Co.,* it was held that the interstate com- 
merce clause gave to congress exclusive 
power where the subject is national in its 
nature and admits of uniformity of regulation 
affecting alike all the states, and that the 
absence of any law of congress on the subject 
is equivalent to its declaration that commerce 
in that matter shall be free. It was there 
held, consistently with the foregoing inter- 
pretation of the commerce clause, now well es- 
tablished, that a state had no power to restrict 
the importation of intoxicating liquors into 
its territory from another state. In Leisy v. 
Hardin,‘ the court, following the principle of 
the Bowman case, and others announcing a 
similar doctrine, held that the commerce 
clause protected such imported liquors from 
adverse state legislation so long as they con- 
tinued in the hands of the importer in the 
original package, and until a sale thereof by 
him; that is, that the right to sell was an in- 
cident of the right of importation. The em- 
barrassing predicament in which this decision, 
though logical and well reasoned, placed the 
states, was intolerable to the leaders of the tem- 
perance reform movement. If the citizen was 
entitled to sell imported liquors so long as 
they were in the original package of importa- 
tion, state legislation, it was observed, was 
impotent to reach the evil of the traffic. It 
was evident that the national legislature 
should work in conjunction with the legisla- 
tures of the states. The Leisy case was de- 
cided April 28, 1890. On August 8th, of 
the same year, congress enacted the ‘‘Wilson 
bill,’’ which provided ‘‘that all fermented, 
distilled or other intoxicating liquors ‘or 
liquids imported into any state or territory, 

25 How. (U. S.) 504, 12 L. Ed. 256. 


$125 U. 8. 465, 31 L. Ed. 700, 8 Sup. Ct. Rep. 689. 
4135 U. 8. 100, 34 L. Ed. 138, 10 Sup. Ct. Rep. 681. 
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or remaining therein for use, consumption, 
sale or storage therein, shall, on arrival in 
such state or territory, be subject to the op- 
eration and effect of the laws of such state or 
territory, enacted in the exercise of its police 
powers, to the same extent and in the same 
manner as though such liquids or liquors had 
been produced in such state or territory. and 
shall not be exempt therefrom by reason of 
being introduced therein in original pack- 
ages.’’5 

Because of the drastic authority 
such an enactment conferred upon the re- 
spective states and territories, it was immedi- 
ately attacked by the liquor interests in Re 
Rahrer,® as unconstitutional, on the ground 
that, by the construction previously given it 
by the Supreme Court of the United States, 
the interstate commerce clause gave congress 
the exclusive control of interstate traftic in 
intoxicating liquors, and that this power 
could not be delegated to the states or terri- 
tories. But the court, by Mr. Chief Justice 
Fuller, held the law constitutional on the 
ground that it was merely a declaration that 
congress, in the exercise of the discretion 
reposed in it, had concluded that the common 
interests did not require absolute freedom in 
the traffic in ardent spirits, and that in no 
sense was it a delegation of exclusive federal 
power conferred by the national constitution. 

While in the absence of congressional ac- 
tion the states may not forbid the importa- 
tion of intoxicating liquors, or restrict the 
sale thereof by the importer while the goods 
are in the original package, the commerce 
clause has been held not to forbid the states 
to prohibit the manufacture of such liquors 
within their jurisdictions, even though in- 
tended for exportation under contracts made 
before the law prohibiting the same became 
effective.’ The states have not delegated 
their police powers to the federal government, 
and it is therefore beyond the power of the 
national legislature to forbid or to authorize 
the traftic in intoxicating liquors in the respec- 
tive states, contrary to the laws thereof.* In 


which 


526 U.S. St. at Large, 318, ch. 728. 

6140 U.S. 545, 85 L. Ed. 572, 11 Sup. Ct. Rep. 865. 

7137 U.S. 86, 90, 91, 34 L. Ed. 620, 11 Sup. Ct. Rep. 
13. ‘ 

* Kidd v. Pearson, 128 U. 8.1, 15, 32 L. Ed. 346, 9 
Sup. Ct. Rep. 6; Pearson vy. International, ete., Co., 
72 Iowa, 348, 351 et seq., 34 N. W. Rep. 1; Black on 
Intox. Liquors, Sec. 86. 








this regard, the states are sovereign and su- 
preme, and their policy must be the federal 
policy. except, of course, as the commerce 
clause may extend to congress the power 
hereinbefore mentioned. Indiana, lowa, Kan- 
sas. Maine, and, in fact, most of the states, 
have either constitutional or statutory pro- 
visions that make it unlawful to engage in 
the traffic upon the mere payment of the fed- 
eral tax. The federal license, popularly de- 
nominated the ‘‘government license,’’ is not 
generally an authority to engage in the liquor 
traffic without first having obtained a license 
from the state also. Whether it is depends 
wholly upon state action. Indeed, the federal 
government does not presume to authorize the 
traffic contrary to the laws of the states, but 
only imposes a tax upon those who, upon com- 
pliance with the local law, are entitled to en- 
gage in such business. The license obtained 
from the state is an authority to engage in the 
traflic, and only the state can authorize it; 
the federal license is only a receipt for a tax 
which, so far as the federal government is 
concerned, permits one to engage in the traf- 
fic upon the state’s authorizing him so to do.’ 
Where, therefore, the sale and manufacture 
of such liquors are forbidden by the state, one 
cannot justify himself under a license from 
the federal government.'’ Congress recog- 
nized this limitation of its power when, in the 
act of 1862, a proviso declared that ‘‘no such 
license shall be construed to authorize the 
commencement or continuance of any trade, 
business, occupation or employment therein 
mentioned, within any state or territory of 
the United States in which it is or shall be 
specially prohibited by the laws thereof, or in 
violation of the laws of any state or territory.!! 

Federal Limitations Upon State Action.— 
In considering the power of the federal 


¥ State v. Almaond, 2 Houst. (Dela.) 612; Jones vy. 
People, 14 Lll. 196; Metropolitan, ete., Board vy. Bar- 
rie, 34 N. Y. 657; State v. City Council of Aiken, 428. 
Car. 222, 20S. E. Rep. 221, 26 L. R. A. 345; Beer Co. 
v. Massachusetts, 97 U. S. 25, 24 L. Ed. 989: Jn re 
Hoover, 30 Fed. Rep. 51; Lemon y. Wagner, 68 Lowa, 
660, 27 N. W. Rep. 814; Edgar y. State, 45 Ark. 356; 
License Tax Cases, 5 Wall. 462, 18 L. Ed. 497; State v. 
Delano, 54 Me. 501; Commonwealth vy. Sanborn, 116 
Mass. 61; State v. Hazell, 100 N. Car. 471, 6S. E. Rep. 
404; State v. Funk, 27 Minn. 318, 7 N. W. Rep. 359; 
Black on Intox. Liquors, Sees. 34, 125. 

10 Black on Intox. Liquors, Sees. 87, 113, 125, 126. 

112U.S. St. at Large, 459, Sec. 67; McGuire v. 
Commonwealth, 3 Wall. 382, 402, 18 L. Ed. 164. 
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government under the commerce clause, we 
necessarily considered it with relation also to 
its limitation upon state legislation. We shall 
now inquire into the effect and scope of the 
Fourteenth Amendment of the national consti- 
tution as limiting the power of the states. 
The first limitation which this amend- 
ment announces is, that ‘‘no state shall make 
or enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States.’’ It was early contended that 
this provision secured to the citizen the right 
to engage in the manufacture and sale of in- 
toxicating liquors, a right that could not be 
infringed or impaired by any action of 
the state. I cannot refrain from here quot- 
ing at length from the opinion of Mr. Justice 
Field, in Crowley v. Christensen.!? In that 
case, speaking for the undivided court, he said : 
‘“‘It is urged that, as the liquors are used asa 
beverage, and the injury following them, if 
taken in excess, is voluntarily inflicted and is 
confined to the party offending, their sale 
should be without restrictions, the contention 
being that what aman shall drink, equally 
with what he shall eat, is not properly mat- 
ter for legislation. There is in this position 
an assumption of a fact which does not 
exist, that when the liquors are taken in ex- 
cess the injuries are confined to the party 
offending. The injury, it is true, first falls 
upon him in his health, which the habit un- 
dermines; in his morals which it weakens ; 
and in the self-abasement which it creates. 
But, as it leads to neglect of business and 
waste of property and general demoralization, 
it affects those who are immediately connected 
with and dependent upon him. By the gen- 
eral concurrence of opinion of every civilized 
and Christian community. there are few 
sources of crime and misery to society equal 
to the dram shop, where intoxicating liquors, 
in small quantities, to be drunk at the time, 
are sold indiscriminately to all parties apply- 
ing. The statistics of every state show a 
greater amount of crime and misery attribut- 
able to the use of ardent spirits obtained at 
these retail liquor saloons than to any other 
source. The sale of such liquors in this way 
has therefore been, at all times, by the courts 
of every state, considered as the proper sub- 

12 137 U.S. 86, 90, 91, 34 L. Ed. 620, 11 Sup. Ct. Rep. 
13. See. also, City of Hobeken vy. Goodman, 51 Atl. 
Rep. (N. J.) 1092. 





ject of legislative regulation. Not only may a 
license be exacted from the keeper of the 
saloon before a glass of his liquors can be 
thus disposed of, but restrictions may be 
imposed as to the class of persons to whom 
they may be sold, and the hours of the day 
and the days of the week on which the saloons 
may be opened. Their sale in that form may 
be absolutely prohibited.”’ Jt is a question of 
public expediency aud public morality, and 
not of federal law. The police power of the 
state is fully competent to regulate the business, 
to mitigate its evils or to suppress it entirely. 
There is no inherent right in a citizen to thus 
sell intoxicating liquors by retail; it is not a 
privilege of a citizen of the state or of 
a citizen of the United States. <As it is 
a business attended with danger to the com- 
munity it may, as already said, be entirely 
prohibited, or he permitted under such 
conditions as will limit to the utmost its evils. 
The manner and extent of regulation rest in 
the discretion of the governing authority. 
(Italics ours.) Upon this proposition, the 
above quotation leaves nothing to be said. 

Nor does the provision that no state shall 
‘deprive any person of life, liberty or prop- 
erty without due process of law’’ limit the 
police power in dealing with this question. !* 
Having determined that the traffic in ardent 
spirits is opposed to the public health and 
morals, and the general welfare of the peo- 
ple, a state may absolutely prohibit the manu- 
facture and sale of all liquors over which its 
jurisdiction extends. It can make no differ- 
ence that valuablg property may have been 
acquired during fe period that it was lawful 
to engage in thetraffic, and that it would be- 
come worthless under the new regime. All 
property is held subject to the police power. 
Even liberty, the most sacred of all rights, is 
not above it, and either must seccumb to the 
rights of the whole people. Salus populi 
suprema lex. 

Not only may the state indirectly impair or 
qualify one’s property in such liquors by for- 
bidding their sale, but it may even declare them 
to be a public nuisance, and abate the same by 


18 Kidd v. Pearson, 128 U. 8. 1, 32 L. Ed. 346, 9 Sup. 
Ct. Rep. 6; Tanner vy. Alliance, 29 Fed. Rep. 196; 
Moore v. City of Indianapolis, 120 Ind. 483, 22 N. E. 
Rep. 424; Shear y. Bolinger, 74 Lowa, 757, 37 N. W. 
Rep. 164: Black on Intox. Liquors, Sec. 83, and cases 
cited. 
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the destruction thereof, and the seller or manu- 
facturer will not be heard to complain that he 
has been wrongfully deprived of his prop- 
erty.!4 The rights of society in matters so 
intimately connected with its own existence 
are superior to the rights of any individual. 
Nor is this power limited tothe destruction 
of the intoxicants alone, but the property 
used in connection with the unlawful sale of 
such liquors may likewise be declared a pub- 
lie nuisance and abated as other nuisances. !° 

It is also within the province of the state 
to forbid the making by one of intoxicating 
liquors for his individual and exclusive use. !® 
Liberty, as that term is used in the constitu- 
tion, does not comprehend the right to do a 
thing that, although it affects the individual 
first and primarily, is also subversive of the 
greater interests of the public. Certainly it 
is not the sphere of government to act upon 
matters of purely private concern; but it is 
eminently the province of government to act 
upon matters of vital concern to the whole 
people, and to require ‘‘each citizen so to 
conduct himself and use his own property, 
as not unnecessarily toinjure another.’’!7 

Neither the federal nor the state constitu- 
tion includes among the inalienable and inher- 
ent rights of the individual the right to sell 
intoxicating liquors.1® But in limiting the 
right to engage in this traffic, the states are 
required to act in good faith, the federal con- 
stitution not permitting colorable regulation. 
Thus, while the states may absolutely forbid 
the traffic, they may not discriminate against 
liquors manufactured in another state and in 
favor of their own products. Such an act is 
hardly aimed at the traffic under the power 
of police. Its obvious ‘purpose is to create 

14 Oviatt v. Pond, 29 Conn. 479; Lineoln vy. Smith, 27 
Vt. 328; Black on Intox. Liquors, See, 53. 

ls Mugler v. Kansas, 123 U. 8. 623, 31 L. Ed. 205, 8 
Sup. Ct. Rep. 273; Streeter vy. People, 69 Ill. 595; Me- 
Lane v. Leicht, 69 Iowa, 401, 29 N. W. Rep. 327; State 
y. Crawford, 28 Kan. 726; Black on Intox. Liquors, 
Sec. 54. ; 

16 Mugler v. Kansas, 123 U.S. 623, 31 L. Ed. 205, 8 
Sup. Ct. Rep. 273; 17 Am. & Eng. Enecy. Law (2d 
Ed. ), 207, 208, 

17 Munn vy. Illinois, 94 U. S. 113, 124, 24 L. Ed. 77. 

18 State v. City Council of Aiken, 428. Car. 222, 20 
S. E. Rep. 221, 26 L. R. A. 345; Bartemeyer vy. Iowa, 
18 Wall. 129, 21 L. Ed. 929; Tanner vy. Alliance, 29 
Fed. Rep. 196; Dickinson v. Herb, ete., Co., 73 Iowa, 
705, 36 N. W. Rep. 651; Prohibitory Amendment 
Cases, 24. Kan. 700; 17 Am. & Eng. Eney. Law (2d 
Ed. ), 207; Black on Intox. Liquors, See. 37, p. 49. 








a monopoly among its own producers without 
limiting in any way the supply upon the 
market. !? 

In some of the states, ‘‘Dispensary Laws,’ 
so called, have been enacted, giving to cer- 
tain officers of the state the exclusive author- 
ity to sell all liquors used in such state, and 
making purchases from other than state au- 
thorities penal. As an end to be attained of 
itself, this procedure is unconstitutional ;?° 
but when simply a means to regulate the traf- 
fie more properly, and to place it more nearly 
under the absolute control of the state, no 
constitutional provision forbids,?! except in 
so far as such a law does not permit importa- 
tion by residents for their own use.?? 

It has also been held by the Supreme Court 
of the United States that prohibitory liquor 
laws are not inconsistent with that ‘‘equal 
protection of the law’’ which the Fourteenth 
Amendment enjoins. ?* 

The power of a state or its agencies to reg- 
ulate or prohibit this traffic is derived, as we 
have said, from its police power. This power 
resides in the states to be exercised by the 
legislatures thereof when the public health 
and morals or the general welfare demand it. 
It is so inseparably connected with the very 
existence of government and the needs of so- 
ciety that it cannot be hampered or restricted 
by any act of the legislature, its creatures, 
or by the people themselves. Legislation is 
but the reflection of public sentiment; and 
public sentiment is, in turn, subject to the 
fluctuations of proper intelligence and moral 
and religious life. This is conspicuously il- 
lustrated by the work of each legislature, and 
is continuously operating upon the subject 
Licenses to engage in the sale 


> 


in hand. 


19 Lyng v. Michigan, 135 U. 8. 161, 34 L. Ed. 150, 10 
Sup. Ct. Rep. 725; Ew parte Kinnebrew, 35 Fed. Rep. 
52; Powell v. State, 69 Ala. 10; State v. Nash. 97 N. 
Car. 914,2 S. E. Rep. 645; 17 Amer. & Eng. Ency. 
Law. (2d Ed.), 216, citing authorities, pro and con; 
Black. on Intox. Liquors, See. 79. See, Contra, State 
vy. Stucker, 58 Iowa, 496. 

20 State v. City Council of Aiken, 42 8. Car. 226, 20 
S. E. Rep. 221, 26 L. R. A. 346. 

21 Plumb v. Christie (Ga.), 30 S. E. Rep. 759, 42 L. 
R. A. 181 (not officially reported); State v.City Coun- 
cil of Aiken, supra, note 20. 

22 Scott v. Donald, 165 U.S. 58, 41 L. Ed. 632, 17 Sup. 
Ct. Rep. 262; Vandercook vy. Vance, 80 Fed. Rep. 786; 
Contini v. Tillman, 54 Fed. Rep. 969. 

23 Beer Co. v. Massachusetts, 97 U.S. 25, 338, 24 L. 
Ed. 989; Bartmeyer v. Iowa, T8 Wall. 129, 21 L. Ed. 
929; State v. Johnson, 86 Minn. 121, 90 N. W. Rep. 161. 
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and manufacture of intoxicants have been 
granted, and upon consideration; but before 
they have expired by the agreed limitations 
of time, the granting authority, directly or 
indirectly, has, in obedience to a change of 
policy, required an increased license fee for 
the unexpired term, other restrictions have 
been imposed, or the license nullified alto- 
gether. Naturally enough, the person in- 
jured by legislation of this sort seeks shelter 
under the protecting wings of those provis- 
ions of the federal constitution which declare 
that no state shall pass any law impairing the 
obligation of contracts, nor deprive any per- 
son of his property without due process of 
law. It has, however, been quite uniformly 
held that a license is not a contract within 
the meaning of the constitution,?* nor is the 
right or privilege of the licensee under his 
license of such a nature as to be cognizable 
under the term property to which immunity 
from adverse state legislation is extended.?° 
It is but a privilege enjoyed at the will of the 
people, and that itis to be enjoyed for a 
stated period can only mean that it is to be 
so long enjoyed upon the implied condition 
that the sovereign people may, with im- 
punity, differently declare their will. Any 
other conclusion would be impossible of as- 
similation with the basic principles of govern- 
ment and enlightened social life. 

Limitations Imposed by State Constitutions. 
—Many of the state constitutions contain 
provisions equivalent in their general effect 
to those provisions of the federal consti- 
tution that have already been discussed. 
These provisions are, in the main, about the 
only ones that are arrayed against legisla- 

24 Beer Co. Massachusetts, 97 U.S. 25, 24 L. Ed. 989; 
La Croix v. Fairfield Co., 50 Conn. 321, 47 Am. Rep. 
648; Moore v. City of Indianapolis, 120 Ind. 483, 22 
N. E. Rep. 424; Metropolitan Board, ete., v. Barrie, 
34 N. Y. 659; Commonwealth v. Brennan, 103 Mass, 
70; Columbus v. Cutcomp, 61 Iowa, 672, 17 N. W. Rep. 
47; Prohibitory Amendment Cases, 24 Kan. 700; Fell 
vy. State, 42 Md. 71,20 Am. Rep. 83; Brown v. State, 
82 Ga. 224,78. E. Rep. 915; 17 Amer. & Eng. Ency. 
Law (2d Ed), 215; Black on Intox. Liquors, Secs. 127, 
189. 

25 Trast vy. State, 64 Miss. 188, 1 So. Rep. 49; Martin 
v. State, 23 Neb. 371; Ison v. Griffon, 98 Ga. 623; 
Schwuchaw v. Chicago, 68 Ill. 444; La Croix v. Fair- 
field Co., supra; Voight v. Newark, ete, Com. 59 N. J. 
L. 358, 37 L. R. A. 292; 17 Amer. & Eng. Ency. Law(2d 
Ed.), 215; Black on Intox. Liquors, Sees. 128, 189, and 
cases cited; Cooley’s Const. Lim.(6th Ed.), 718. Con- 
tra, State v. Baker, 82 Mo. App. 98; Adam& v.Hackett, 
27 N. H. 280; but see, State v. Holmes, 38 N. H. 225. 





tion of this class because of its inherent and 
peculiar nature. 

Legislative action is always subordinate to 
constitutional provisions,?® and matters in- 
volving the exercise of the police power con- 
stitute no exception to this rule.?*  Like- 
wise, municipal corporations must act within 
the powers delegated to them by legislative 
enactment.?§ 

It is well settled that a state may delegate 
its entire power to the municipality to legis- 
late in matters pertaining to its local inter- 
ests, its power of absolute prohibition as well 
as regulation, to be exercised as these several 
bodies may deem proper.?* This power of 
local control is not necessarily limited to the 
territorial limits of the city or town upon 
which such authority has been conferred ; 
but it may operate upon contiguous territory 
within limits defined by the legislature.*° It 
needs hardly to be said that the power con- 
ferred by a municipal charter to enact ordi- 
nances for local government is in subordina- 
tion to the pubiic laws regulating the same 

. 
matter for the whole state.*! 

Many of the states have framed their laws 
so that, whether the traffic may be carried 
on in any part of the state depends upon the 
will of each community to be affected 
thereby. This has been done by ‘‘Local Op- 
tion’’ laws,*? laws granting the right of the 
majority to remonstrate against the particu- 
lar applicant for license,** or requiring such 

26 Tiedman’s Limit. Police Power, Sec. 2. 

27 Black on Intox. Liquors, Sec. 27. 

28 Sullivan v. City of Oneida, 61 Ill. 242; Steffy v. 
Town of Monroe, 135 Ind. 466, 35 N. E. Rep. 121, 41 
Am. St. Rep. 436. 

2° Ex parte Town of Russellville, 95 Ala. 19, 11 So. 
Rep. 18; Town of Valverde v. Shattuck, 19 Colo. 104, 
34 Pac. Rep. 947, 41 Am. St. Rep. 208; Purdue v. Ellis, 
18 Ga. 586; State v. Bott, 31 La. Ann. 663, 33 Am. Rep.. 
224; Gunnarsohn v. City of Sterling, 92 Ill. 569; State 
v. Ludwig, 21 Minn. 202; Moundsville v. Fountain, 27 
W. Va. 182; Bronson v. Oberlin, 41 Ohio St. 476, 52 
Am. Rep. 90; 17 Amer. & Eng. Ency. Law (2d Ed.), 
281 et seq., and cases there cited; Black on Intox. 
Liquors, Sees. 217, 218, 226 and cases cited. 

30 Trustees of ‘Town of Falmouth v. Watson, 5 Bush.. 
(Ky.) 660; Lutz v. City of Crawfordsville, 109 Ind. 
166, 10 N. E. Rep. 411; Strauss v. Pontiac, 40 Ill. 301; 
17 Am. & Eng. Ency. Law (2d Ed.), 289, 290; Black 
on Intox. Liquors, Sec. 220, p. 264. 

31 Territory v. Webster, 5 Dak. 351, 40 N. W. Rep. 
535; Gardner v. People, 20 Ill. 430; City of Keokuk v. 
Dressell, 47 Iowa, 597. 

82 Boyd v. Bryant, 35 Ark. 69, 37 Am. Rep. 6; Weil 
v.Calhoun, 25 Fed. Rep. 865; Territory v. O’Connor, 5 
Dak. 397, 41 N. W. Rep. 746, 3 L. Rs A. 355; Caldwell 
v. Barrett, 73 Ga. 604; Commonwealth v. Weller, 14 
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applicant to procure a specified number, or 
the majority, of the voters of his ward or 
township to sign his petition for license.** 
These laws have been questioned in every 
state by the liquor interests, and, at first, 
some of the courts held them invalid, as 
obnoxious class legislation, or as involving a 
delegation of legislative authority and discre- 
tion to the voters. Class legislation is still 
forbidden, the people in their individual 
capacity may not exercise powers of legisla- 
tion, but laws that permit the people to de- 
termine for themselves whether vice in this 
form shall vaunt itself at their very doors, 
are now almost universally held to be en- 
tirely consistent with state constitutions. 
They cannot be said to place it within the 
power of the voters to render acts of the leg- 
islature void or to suspend their operation. 
They simply confer upon the voters the duty 
of taking some action thereunder, pursuant 
to the law itself, producing a result within 
the purview of the enactment and in accord- 
ance with the wishes of the people. It is, 
indeed, difficult to conceive of a more demo- 
cratic act, one more in harmony with Ameri- 
can institutions. 

There are other though minor questions 
which may arise under provisions of the various 
constitutions, but to discuss them all would 
unduly extend this paper. In conclusion, it is 
to be observed that the tendency of the courts 
is to resolve all doubts of the constitution- 
ality of temperance legislation in favor of the 
law, out of a regard, not alone for the dig- 
nity of a co-ordinate branch of the govern- 
ment, but for the additional truth that in- 
temperance is a thorn which chafes our na- 
tional and domestic life, a vice that saps the 
very blood of our existence, in dealing with 
which the legislature is entitled to the fullest 
and freest power for the promotion of the 
common good. 

GLENDA BURKE SLAYMAKER. 
Bush. (Ky.) 218, 29 Am. Rep. 407; State v. Forkner, 
94 Lowa, 1, 62 N. W. Rep. 772, 28 L. R. A. 206; Com- 
monwealth v. Dean, 110 Mass. 857; Black on Intox. 
Liquors, Sec, 45 and cases there cited. 

Indiana formerly adhered to_a different rule 
(Maize y. State, 4 Ind. 342), but see, Groesch y. State, 
42 Ind. 547; 17 Am. & Eng. Eney. Law (2d Ed.), p. 
250; Black on Intox. Liquors, See. 164. 

4 Crowley vy. Christensen, 137 U. S. 86, 34 L. Ed. 
620, 11 Sup. Ct. Rep. 13; Groeseh y. State, supra, note 
32: 17 Am. & Eng. Ency. Law (2d Ed‘), 243; Black on 
Intox. Liquors, Sees. 45, 47. P 





INSURANCE COMPANIES — SETTLEMENT OF 
AFFAIRS IN CASE OF INSOLVENCY — PRAC- 
TICE. 


GILBERT v. THE WASHINGTON BENEFICIAL 
ENDOWMENT ASSOCIATION. 


Court of Appeals of District of Columbia, May 20, 1903. 

1. In the settlement of the affairs of insolvent in- 
surance companies, whether purely joint stock or- 
ganizations established to make money for the stock- 
holders, or of the mutual class, or of the endowment 
kind as, was the association in the present case, the 
property of the insolvent company is to be applied, 
tirst, to payment of ordinary creditors; second, to 
claims of policy or certificate holders, who in a sense 
are to be reganded as creditors, and, thirdly, to stock- 
holders, who likewise, though in a different sense, 
are to be regarded as creditors. 

2. On the death of a certificate holder in an en- 
dowment association doing an insurance business by 
way of assessments levied from time to time as deaths 
occur, the relation between the association and the 
representative of the deceased becomes that of debtor 
and creditor in the ordinary sense of those terms; and 
on the subsequent insolvency of the association the 
claim of the representative of such deceased certiti- 
cate holder is a preferred claim, entitled in equity to 
payment before any distribution of the assets of the 
association among certificate holders whose claims 
had become matured only by the insolvency of the 
association, and who, except for such insolvency, 
would have been liable to assessment for payment of 
such death claim. 

3. Certificate holders who, while the association is 
in active existence and before it becomes insolvent, 
have only possibilities that may thereafter acerue into 
claims, and who at such time are debtors rather than 
creditors of the association, become by its insolvency 
and the settlement of its affairs actual creditors on 
the basis of the surrender value of their certificates; 
and their claims are entitled to preference over those 
of stockholders. 


Morris, J., delivered the opinion of the 
court: We assume that the controversy before the 
auditor, and now before this court on the excep- 
tions to his report, is fourfold. First. there is the 
claim of William T. Gilbert, receiver of the Com- 
mercial Alliance Life Insurance Company of New 
York, to receive the whole amount of the fund in 
the hands of the receivers in this case, on the 
ground that the contract between this company 
and the Washington Beneficial Endowment Asso- 
ciation, which was heretofore vacated on the 
ground of fraud, was a valid and binding con- 
tract; and that the property sold by the receiver 
was, therefore, the property of the Commercial 
Alliance Company. Secondly, there is the alter- 
native claim of the Commercial Alliance Com- 
pany to reimbursement of the sum of fourteen 
thousand dollars paid by it in pursuance of its 
contract with the Endowment Association, which, 
it insists, should come out of the fund before 
there is any distribution whatever. Thirdly, 
there is the claim of Mrs. Henry Anne Stuart, in- 
tervenor in the suit of the Endowment Associa- 
ciation against the Commercial Alliance Com- 
pany, and complainant in one of the suits con- 
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solidated with it, for the payment of her judg- 


ment in full as a preferred claim before those of 
any of the other certificate holders. Fourthly, 
there is the claim of the certificate holders in 
general that they should all, including Mrs. 
Stuart, be paid equally and ratably, without any 
priority in any one. We understand that it is 
upon the basis of this last pro»vosition that the 
auditor has made distribution of the fund. 

With reference to the first and second of these 
claims, those of the Commercial Alliance Com- 
pany, what was stated by us in the former hear- 
ing must yet suffice. If the position which we 
then assumed in aflirmance of the decision 
of the court below was right, to the effect 
that the Commercial Alliance Company had ac- 
quired no just or valid title to the property of the 
Endowment Association, and that its payment of 
fourteen thousand dollars to the stockholders of 
the Eniowment Association was not a payment 
which should be allowed out.of the property of 
this latter in derogation of the equitable rights of 
the certificate holders of the Endowment Asso- 
ciation, the auditor was entirely right in exclud- 
ing the claims of the Commercial Alliance Com- 
pany. The remote contingency to which we then 
referred, that the Commercial Alliance Company 
might be entitled to come in and receive any bal- 
ance of the fund that might remain after the sat- 
isfaction of the certificate holders and other 
creditors, has not been realized. It would seem 
that the fund is wholly insufficient to allow more 
than a small dividend to the certificate holders. 

Next in order is the claim of Mrs. Henry Anne 
Stuart to the payment of her judgment in full be- 
fore any distribution is made to the other certi- 
ficate noiders. This priority she claims on three 
grounds: Ist. Because her judgment from the time 
of its rendition was a lien on the real estate of the 
Endowment Association, which had been fraudu- 
lently sought to be transferred to the Commercial 
Alliance Company, and therefore became and re- 
mained alien on the proceeds of its sale in the 
hands of the receivers; 2d. Because she was the 
first judgment creditor to file a judgment creditor's 
bill in equity, and she thereby acquired an equit- 
able lien on the real estate sought to be recovered, 
and on the proceeds of the sale of it by the re- 
ceivers; and 3d. Because in the order of time 
she was the first death claimant; that is, that her 
claim, by virtue of the death of the person whom 
she represented, was the first of all those now in 
existence to become fixed and absolute and to be- 
come a certain indebtedness of the association, 
while the claims of all other certificate holders 
remained mere possibilities and were not debts of 
the association in any proper sense; and that, 
therefore, under the terms of her certificate and 
by virtue of the by-laws of the association, such 
claim became payable before that of any other 
certificate holder. 

The auditor in this case proceeded upon the 
theory favored by courts of equity, that equity is 
equality. And it is true that courts of equity 
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usually seek to put all the creditors of an insol- 


vent estate, whether the estate be that of a de- 
ceased person or that of a defunct or moribund 
corporation, upon the same footing as to the 
payment of their claims, and in general to allow 
no preferences between them. Yet not all equal- 
ity is equity; and justice oftentimes demands 
preferences. The equality which is to be sought 
is generally rather equality between members of 
a class than between different classes of individ- 
uals. 

In the settlement of the affairs of insolvent in- 
surance companies, whether they be purely joint 
stock organizations established to make money 
for their stockholders: or of the mutual class, 
wherein, although the interest of the stockholders 
predominates, yet there is some supposed parti- 
cipation of protits by the policy holders; or of the 
endowment kind, such as was the Washington 
Beneficial Endowment Association, wherein, over 
and above a guaranty fund contributed by stock- 
holders, the principal resourse of the gssocia- 
tion is not for premiums paid at regular and 
stated intervals, but from assessments, regular in 
amount, with reference. however, to difference of 
class, but irregular and uncertain in the time of 
their levy, dependent on the death of certificate 
holders, it may be assumed that there are usually 
three classes of persons concerned: Ist, ordinary 
creditors; 2d, policy or certificate holders, who 
in a sense are to be regarded as creditors; 3d, 
stockholders, who likewise, although in a yet 
different sense, are to be regarded as creditors 
It is well-settled law, of course, and it is the plain 
dictate of justice, that all these are not entitled to 
come in equally and share in the distribution of 
the property of an insulvent corporation. On the 
contrary, it is well settled that they should be 
preferred in the order enumerated. There may 
at times be preference of judgment debts over 
simple contract debts, and even of simple con- 
tract debts as between themselvis with reference 
to the order of time in which they have been 
contracted. 

If Mrs. Stuart’s claim in the present case were 
that of an independent third person, not other- 
wise connected with the Endowment Association, 
but who had, let us assume, become its creditor 
by selling supplies to it, such as the furniture in 
its oftice, we presuine. whether her claim was re- 
duced to judgment or not, there would be litte 
doubt of her right to priority of payment out of 
the assets of the association, before any distribu- 
tion of such assets between either the certificate 
holders or the stockholders. When the claim 
has been reduced to judgment the right to prior- 
ity of payment becomes more imperative. 

Now, we find no difference in principle between 
such aclaim and that actually here in contro- 
versy. Charles Stuart hud been a certificate 
holder of the association. He had died several 
years before the troubles of the association in- 
volved in these proceedings commenced. By his 
death the contract between him and the associa- 
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tion, which up to that time had been executory 
and conditional on both sides. became fixed and 
absolute, All liability on his part, or on the part 
of his estate or representative, to make any fur- 
ther payments to the association, either in the 
way of assessments or otherwise, ceased; and the 
liability of the association to him, which thereto- 
fore had been contingent and might never have 
become absolute, became a definite, positive obli- 
gation to pay a fixed sum of money. The rela- 
tion between the association and the representa- 
tive of the deceased became that of debtor and 
creditor in the ordinary sense of those terms, 
precisely to the same effect in law as though the 
representative of the deceased had sold goods to 
the association for which she had not been paid. 

It isa mistake to argue, as has been done in 
this case, that the engagements and liabilities of 
the certificate holders of this association were to 
each other, rather tian to the association; and 
that they looked to the assessments to be made 
at the death of each member as the source from 
which the amount of his certificate was to be 
paid. On the contrary, it is very plain from the 
face of the certificate and from the by-laws of 
the association, that it was the association that 
became obligated to the individual certificate 
holder, and not his associates, except indirectly ; 
and that the death claims were payable abso- 
lutely and without reference to the assessments, 
and might even be paid out of the guaranty fund, 
if necessary — although, of course, it is true that 
the association looked to its receipts from these 
assessments either to pay the claim, or to reim- 
burse itself, if it had already paidit. And itis 
equally clear that the liability of the individual 
certificate holder was not to make any payment 
to his associates, but to pay certain sums from 
time to time to the association, not fixed sums at 
stated times, as in ordinary insurance companies, 
but sums fixed in amount and payable on uncer- 
tain occasions—that is, upon the happening of 
the death of a certificate holder of the same class. 
In other words, the contract of the parties in this 
regard did not differ substantially from that of the 
ordinary policy of insurance. In the one ease, 
the amouut payable in each year and the time of 
payment are both certain; in the other case, the 
amount of payment upon each death is certain; 
but the amount of payments in a year and the 
times of payment are necessarily uncertain. But 
the contract, whether certain or uncertain, is be- 
tween the individual certificate holder and the 
association. 

Upon the death of Charles Stuart, Mrs. Stuart, 
as his representative, became entitled to make 
demand upon the association to pay the amount 
of the certificate, and upon its refusal to pay, to 
sue and obtain judgment, and to enforce the 
judgment by execution upon the property of the 
association; and this she proceeded to do. Un- 
der ordinary circumstances, no other certificate 
holder, certainly no certificate holder whose 
claim had not been matured by death, could have 





reasonably interposed either to prevent the vol- 
untary payment of such claim, or of the judg- 
ment into which it became merged, by the proper 
ofticers of the association, or its enforcement 
against the property of the association by levy and 
execution. Now does the insolvency of the asso- 
ciation accruing long after the right had accrued, 
or does an act of misconduct on the part of its 
managers, such as was the attempted transfer of 
its assets in this case, or does the institution of 
proceedings in equity looking t> the winding up 
of the affairs of the . association, justify the estab- 
lishment of a different rule? It is difficult to see 
how a right acquired by a creditor can be dis- 
placed by a wrong committed by the association, 
or by the act of other persons having no privity 
with the creditor, but who seek merely to redress 
the wrong that has »een committed. 

The fact that Stuart was originally in the same 
category as other certificate holders of the asso- 
ciation does not alter the situation. The mutual 
agreement ofall the parties was that the claims of 
those who died first should be paid out of the 
funds of the association , and directly or indirectly 
by the assessments levied upon the survivors. 
The contingency of death, which made the rep- 
resentative of him who died a creditor of the 
association, at the same time made the surviv- 
ors debtors of it to the extent of their assessments, 
Indirectly the survivors became debtors to the es- 
tate of the deceased; and the enforcement of the 
assessments might possibly have been required 
by mandamus, if the association had failed or re- 
fused to call for them or to demand their payment. 
It cannot be that, if afterwards the association 
falls into difficulties and becomes insolvent, these 
parties who are debtors to the association, so far 
as Stuart’s claim is concerned, can require that 
claim to be prorated with their own indefinite 
claims, which become matured only by the in- 
solvency of the association. It would be possible 
that they themselves could cause this insolvency ; 
and yet they would be enabled to take advantage 
of their own wrong, if thereupon they could be 
permitted to share equally with those who by no 
possibility could have had a hand in such insolv- 
ency. 

Courts of equity seek as far as possible to give 
effect to the contracts of parties, if such contracts 
are legal and valid; and we must hold the con- 
tracts of the parties in these causes to have been 
legal and valid, notwithstanding the false basis 
upon which they are founded. As applied to the 
Stuart case, the contract in this instance of the 
certificate holders other than Stuart was that they 
were to pay certain assessments to the association 
in order to enable the association to pay Stuart. 
These assessments have not been paid. Itis true 
they are no longer payable on account of the in- 
solvency of the association, But it is not equit- 
able that the certificate holders should be relieved 
from payment of them, and yet at the same time 
withdraw all the other assets from liability for 
the Stuars claim, and apply them to their own 
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benefit. For this would be the result of requir- 
ing the Stuart claim to be prorated with their 
own. 

‘These views are believed to be not only in ac- 
cordance with the dictates of reason, but likewise 
in substantial accord with the tenor of the decis- 
ions of the courts. No case precisely in point has 
been shown to us; but the principle that prefer- 
ence should be allowed where a superior equity 
is shown, has been established in various cases. 
See Boston and Albany R. R. Co. v. American 
Casualty Insurance Co., 82 Md. 535; People v. 
Security Life Ins. & Annuity Co.,78 N.Y. 104, 128; 
Attorney General v. North American Life Ins. Co., 
82 N. Y. 172,193; People v. Globe Mutual Ins. 
Co., 91 N. Y. 174; Vanattaw. N. J. Mutual Life 
Ins. Co., 31 N.J. Eq. 15; Commonwealth v. Mass- 
achusetts Mutual Fire Ins. Co., 112 Mass. 116; 
same case, 119 Mass. 45. 

In the case cited of People v. Security Life Ins. 
and Annuity Co.,78 N. Y. 114, 128, which has 
not been overruled either expressly or by impli- 
cation in any subsequent case, as claimed by 
counsel, it was held, with reference to ordinary 
policies of insurante, that death claims which 
had matured were entitled to no preference over 
the claims of unmatured policy holders in the 
settlement of the affairs of an insolvent insur- 
ance company; but an exception is expressly 
made in regard to mutual companies in which 
‘the holders of running policies were liable to 
pay death losses.*’ And this exception was noted 
in consequence of the citation of the opinion of 
Chancellor Runyon, of New Jersey, in the case 
above cited of Vanatta v. New Jersey Mutual 
Life Ins. Co., in which he held that death claims 
were entitled to such preference. 

The case of Vanatta v. New Jersey Mutual 
Life Ins. Co., 31 N. J. Eq. 15, bears a very close 
resemblance to that now before us. There, as 
here, there was an insurance company which did 
an insurance business by way of assessments 
levied from time to time according as deaths 
occurred, substantially as this Washington Bene- 
ficial Endowment Association did. It became 
insolvent, and a receiver was appointed, and it 
was found necessary to wind up its business. 
The question of priority arose between its dif- 
ferent policy holders. The court said: 

“If it be considered that the policy holder 
whose claim becomes due is not himself liable to 
assessment. but is to receive the amount of his 
insurance from the company, and when his loss 
is paid he ceases to be a member, and if it be 
not paid he may maintain suit against the corpo- 
ration, it is obvious that the analogy of partner- 
ship will not hold. His contract with his fellow- 
members was not to bear any part of his own 
loss. He was to help to bear theirs, if theirs 
happened before his. His fellow policy holders 
bound themselves, in consideration of his pay- 
ments and his obligation to contribute, if neces- 
sary, to pay the money which would be due on 
their contracts, if theirs matured before his, 





to contribute, if necessary, to the payment of 
the money which would be due on his if it 
should mature before theirs; and when the period 
of payment arrived, the mutuality which up to 
that time had continued at once ceased. The 
policy holder whose policy became due there- 
upon, ipso facto became a creditor. 

“If this view be correct, it follows that all 
policies, which were due when the decree of in- 
solvency was made, are entitled to be paid as. 
debts of the company, and are not to be put on 
the same footing as claims for return of pre- 
miums, and it makes no difference whether the 
claims were in judgment or not. * * * 

“The death claims, including those ‘+ which 
the death happened, before the decree of insol- 
vency, and endowment policy claims which be- 
came due before that decree, including all on 
which all premiums, which ever could have been 
required to be paid had the company continued 
to be solvent, had been paid before the decree, 
will rank as debts; and the policy holders will 
be assessed, if necessary, according to the pro- 
vision of the charter, for the payment of any de- 
ficiency of assets to pay them. Should there be 
any surplus of assets after payment of the ex- 
penses of the trust and the debts, in which are 
included the before-mentioned death and endow- 
ment claims, it will be distributed. among the 
other policy holders.” 

In the case of Commonwealth v. Massachusetts 
Mutual Fire Insurance Co., 112 Mass. 116, which 
was, it is true, the case of a fire insurance and 
not of a life insurance company, but in which in 
this regard the principle was the same, it was 
held by the Supreme Court of Massachusetts, in 
the language of the syllabus to that case, that, 
‘“‘when a mutual fire insurance company becomes 
insolvent, the previously accrued profits which 
have been credited to the policies do not be- 
long to the policy holders, but are funds for the 
payment of losses.””’ And when the same case 
was before the court a second time, it was held 
that any excess of assets over and above what 
was required for the payment of losses upon 
policies whereon loss had accrued, was divisible 
among those who had contributed to such pay- 
ment by the payment of their assessments (119 
Mass. 45). See, also, B. & O. R. R. Co. v. B. & 
O. Relief Assn., 77 Md. 566. 

It would seem that the rule of priority of pay- 
ment for contracts of insurance that have become 
absolute, is the necessary result of the engage- 
ments of the parties with each other. 

We are of the opinion, therefore, under the 
whole scheme of this Endowment Association, 
and under the contracts made with it by certifi- 
cate holders, the indebtedness of the association 
to Mrs. Stuart, which became fixed and absolute 
long before the insolvency of the association, and 
which was finally established as an absolute lia- 
bility by the judgment that was rendered upon 
it, became a preferred claim, entitled in equity to 
be paid before any distribution of the assets of 
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the association among those who were them- 
selves obligated indirectly to such payment. 

With reference to the other certificate holders 
no exceptions have been filed to the auditor's 
report, and there is nothing for us to consider. 
That they are entitled to a distribution among 
them of the remainder of the assets of the asso- 
ciation, after the payment of the Stuart claim, we 
regard as beyond question. It has been held 
that the Commercial Alliance Company is not 
entitled to them, and is not entitled to partici- 
pate in any distribution until the certificate hold- 
ers are satistied; and as the assets are far from 
suflieient to pay the certificate holders, there is, 
of course, nothing for the Commercial Alliance 
Company. There is nothing for the Endowment 
Association, for it is hopelessly insolvent, and 
has gone out of existence. There is nothing for 
its stockholders, for its stockholders cannot come 
in advance of the certificate holders, or equaily 
with them. ‘The certificate holders. who. while 
the association was in active existence, and be- 
fore it became insolvent. had only possibilities 
that might thereafter accrue into claims, and 
who at that time were debtors rather than cred- 
itors of the association, became actual creditors 
by its insolvency and the settlement of its affairs. 
Their liability to contribute further in the way of 
assessments was thereby terminated; and, as 
‘they had paid to the association various sums 
from time to time on the faith of their contracts 
of insurance, they became entitled to an account- 
ing as to the present value of such contracts on 
the basis of what is designated as the surrender 
value of their certificates or policies of insurance. 
For that these certificates have a surrender value 
under the circumstances, equally as ordinary 
policies of insurance under similar circt.mstances, 
we have no doubt. Equity has established such 
surrender value in regard to the ordinary policy; 
and the theory has been accepted and extended 
by the insurance companies to cases where the 
insured desire to withdraw from the contract, 
while it is yet executory. There is no reason to 
refuse to extend the same rule to these certifi- 
cates of endowment. 


Novre.—Correlative Rights of Stockholders, Policy 
Holders and Creditors on the Insolvency of Life In- 
surance Societies.—The insolveney of insurance com- 
panies, both stock and mutual, has given frequent 
occasion for litigation. Many of such companies are 
often based on some plausible but impractical scheme, 
devised by promoters interested more largely by their 
own returns therefrom than in the welfare of those 
whom they have inveigled therein. The courts on 
such cases are always willing to favor the policy 
holder at the expense of the promoter or stockholder, 
and the creditor than either of the others. 

It is now well settled that when a regular life 
insurance company becomes insolvent and dis- 
solves, the claims of policy holders become debts 
due in praesenti. McDonnell v. Alabama Gold 
Life Insurance Co,, 85 Ala. 401, 5 So. Rep. 120. And 
this is so even against provisions in the charter. Thus, 
in New York, it was held that the holder of an unma- 





tured life insurance policy in a dissolved stock com- 
pany is a creditor, and not a partner, and is entitled 
to share with other creditors in the assets, though the 
company’s charter provided that at certain intervals 
the net profits should be paid; 20 per cent to the 
stockholders, and 80 per cent to the policy holders. 
People vy. Annuity Co., 78 N. Y. 114, 34 Am. Rep. 522. 

The insolveney of an insurance company cancels all . 
policies as to future losses. Jn re American Casualty 
Insurance Co., 82 Md. 535, 34 Atl. Rep. 778, 38 L. R. 
A. 97; Smith v. Insurance Co., 65 Minn. 283, 68 N. W. 
Rep. 28, 33 L. R. A. 511. So vice versa, all future 
obligations on the part of the insured are terminated 
by the insolvency. Farmers,’ ete., Co. v. Smith, 63 
Ill. 187; Bostick v. Maxey, 37 Tenn. 173. It has been 
held, however, that the mere fact that an insurance 
company was insolvent when it issued a policy does 
not make the policy void. Ewing v. Coffman, 80 
Tenn. 79. 

Since the insolvency of an insurance company is a 
breach of contract, the policy holders are entitled to 
recover the unearned premiums. Boston & A. R. Co. 
v. Deposit Co., 82 Md. 535, 34 Atl. Rep. 778, 38 L. R. 
A. 97; Smith v. Insurance Co., 65 Minn. 283, 68 N. W. 
Rep. 28, 33 L. R. A. 511; Relfe v. Insurance Co., 10 
Mo. App. 393. 

The question as to the priority of different classes 
of creditors is one of the difficult questions connected 
with this subject. In many states, for instance, stat- 
utes are in force giving a preference to clerks and 
employees of the insolvent insurance company for 
certain amounts of salary. In the first place, as to 
the fund out of which these claims are payable, under 
no circumstances can they be paid out of the special 
or trust fund deposited with the state treasurer, or 
any other trustee, for the benefit of the policy hold- 
ers. They are payable only out of the general fund. 
Boston, ete., Co. v. Deposit Co., 82 Md. 535. As to 
who are employees under such statutes is some- 
An attorney at law 





times difficult to ascertain. 
is certainly not within this designation. Lewis 
v. Fisher, 80 Md. 139. It has also been held 


that the adjuster of an insurance company employed 
on salary is not a clerk or “employee” witbin the 
meaning of such a statute. Boston, ete. Co. v. Deposit 
Co., supra. In this case, it was said: It is clear that 
the word “employee” as used in the statute was in- 
tended to have a limited meaning and that it cannot 
be applied in its broadest sense, or as including every- 
one in the employment ofa corporation. The object 
of the statute was to provide for the payment of the 
wages due to a certain class of persons to whom 
such wages were deemed always necessary for their 
support. The statute did not mean by “‘employees” 
persons rendering services of a higher degree than 
clerks. 

As to priority between policy holders whose claims 
have matured before insolvency and those whose 
caims have matured after insolvency, the authorities 
are a little confusing. Thus, it has been in the absence 
of statute, claims for death losses before the dissolu- 
tion of a stock life insurance company have no prior- 
ity over claims under policies running at the time 
of dissolution. Relfe v. Insurance Co., 76 Mo. 594; 
Peoplo v. Insurance Co., 71 N. Y. 222; Commonwealth 
vy. Insurance Co., 170 Pa, St. 172, 32 Atl. Rep. 405. In 
the last case cited it was held that where a life insur- 
ance company is adjudged insolvent and is dissolved, 
after the death of an insured but before payment to 
the beneticiary, the latter has no lienon the assets of 
the company but is simply the holder of a claim with- 
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out preference, and entitled to a dividend with all 
other creditors. So, also, to the same effect: Guy v. 
Insurance Co. (Va.), 9 Ins. L. J. 466; Re International 
Life Assur. Soc. L. R. 5 Ch. 424; Re Municipal 
Ins. Co., 49 Minn. 296; Re Reserve Fund Assn., 131 N. 
Y. 354; People v. Insurance Co.,7 Abb. N. Car. 198, 
In some cases where the reserve fund is fledicated to 
payment of reserve certificates, and in mutual com- 
panies the holders of policies matured at the time of 
insolvency are preferred creditors. Mayer vy. Attorney 
General, 32 N. J. Eq. 815; People v. Reserve Assn., 
150 N. Y. 94, Farley v. Fee, 83 Md. 83. 

Certificates in mutual companies which have ma- 
tured before insolvency are entitled to share pro rata 
with the claims of creditors. North Carolina Ins. Co. 
v. Powell, 71 N. Car. 389; Jn re Educational Assn. 56 
Minn. 171; Mayer v. Att’y Gen., 32 N. J. Eq. 815. 
Unmatured certificates, however, are to be subordi- 
nated to both creditors and matured certificates. 
Commonwealth vy. Insurance Co., 112 Mass. 116 and 
authorities just cited. It has been held, however, 
that the holders of endowment policies in a mutual 
company whose policies have not matured at the 
date of the company’s insolvency, although all pre- 
miums have been paid, are not entitled to be pre- 
ferred to the holders of policies upon which premiums 
may still be called for. Mayer v. Attorney General, 
32 N. J. Eq. 815, reversing Vanatta v. Insurance Co., 
31 N. J. Eq. 15. 


JETSAM AND FLOTSAM. 
A CRISIS IN THE STRUGGLE BETWEEN CAPITAL AND 
LABOR. 

Events have moved quite rapidly in the labor situ- 
ation this week, and there are now more men idle in 
industrial lines than at any time since the coal strike 
of 1902 ended. The building and allied trades as yet 
seem to monopolize the most of this unrest, and the 
chief storm center is New York, where 50,000 men 
are reported idle and $17,000,000 worth of building is 
tied up. Lesser centers of disturbance are found In 
widely separated places, but New Haven, Chicago, 
Kansas City, Portland, Oreg., Cleveland, Omaha and 
Denver come infor prominent mention when labor 
troubles are discussed. New York, because of the 
vast interests involved and the disposition of the em- 
ployers to calla halt upon the unreasonable demands 
of organized labor, is prominently in the public eye. 
Some tive monts ago Bradstreet’s called attention to 
the probability that the building trades would be the 
next greatindustry to be harried by labor disturb- 
ances, and instanced the complaints then general that, 
owing to vexatious restrictions by unions and other 
troubles, building in New York was twice as expen- 
sive as in other smaller centers. Led by the building 
material men, the employers have defied the unions, 
work has very generally stopped as soon as supplies 
on hand have been exhausted, and what is termed a 
fight for the right of employing builders to conduct 
their operations free from vexatious interference by 
representatives of organized labor is now on. In 
other words, a struggle for industrial independence 
ha# begun, and there is talk of a national organization 
ofemployers of labor being formed.—Bradstreet’s for 
May. 
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HUMOR OF THE LAW. 





“Children,” asked the school committeeman, 
“whatis Political Economy?” 

“Political Economy,” answered the precocious son 
of the district boss, “is getting men to vote for you 
as cheap as you can.” 


CORRESPONDENCE. 





THE INITIATIVE AND REFERENDUM UNDER THE FEDERAL 
CONSTITUTION. 
To the Editor of the Central Law Journal: 

I was very much interested in an article in your 
issue of the 27th of March, by Hon. Thomas A. Sher- 
wood, which, from its merit, was entitled to arrest 
public attention. I have ascertained the line of argu- 
ment pursued by Judge Sherwood is strongly forti- 
tied by the action of congress and a text-writer of the 
highest ability, and I herewith enclose a brief contri- 
bution, pointing out those authorities, which I would 
be very glad to have you insert in your Law JOURNAL 
so as to appear in its next issue. I think it is but 
justice to Judge Sherwood that such cogent authority 
in favor of his position should be brought to the pub- 
lic mind as early as possible. 

Yours very truly, 
HENky W. BOND. 

(The “brief contribution” referred to by Judge 
Bond we publish on page 444 of this issue. Judge 
Bond was until recently one of the associate justices 
of the St. Louis Court of Appeals, and is favorably 
regarded a jurist of strong reasoning faeulties. The 
subject referred to in this letter has provoked much 
controversy among our subscribers, but so far the 
“authorities” seem to be equally divided and in 
‘hopeless conflict.” The addition of Judge Bond to. 
the side of Justice Sherwood throws the weight of 
authority a little in that direction. Ed.] 
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1. ACCORD AND SATISFACTION — Discharge of Servant. 
—Where a servant was wrongfully discharged, accept- 
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ance of sum then due him held no accord and satisfac- 
tion. — Walston v. F. D. Calkins Co., Iowa, 93 N. W. Rep. 
49. 

2. ADJOINING PROPRIETORS — Dumping Earth on Ad- 
joining Land. — Where an owner of land, in grading the 
same and filling up ravines therein, fails to take proper 
precautions to confine the earth placed in said ravines 
and prevent its being carried on the land of his neigh- 
bor, whereby injury results to the latter, the case is not 
one of damnum absque injuria, but the owner is liable for 
said injury.—American Trust Co. vy. Lyons, D. C. App., 31 
Wash. Law Rep. 112. 

3. ADMIRALTY—Jurisdiction.—The fact that the federal 
courts have no admiralty jurisdiction to compel the sale 
of a vessel and a division of the proceeds, where there 
is a majority owner, does not affect the jurisdiction of 
state courts to afford such relief. — Reynolds v. Nielson, 
Wis., 93 N. W. Rep. 455. 

4. ADVERSE POssESsION—Dried-up River Bed.—Where 
the bed of adried-up body of water is owned by either 
the federal government or the state, no claim of adverse 
possession of such land can be made. — Carr v. Moore, 
Iowa, 93 N. W. Rep. 52. 

5. APPEAL AND ERROR — Abstract. — A motion to dis- 
miss an appeal for want of a sufficient abstract will be 
denied, where a subsequent certification of the record 
brought up all the material matters omitted. — Beale v. 
Patterson, Iowa, 93 N. W. Rep. 594. 

6. APPEAL AND ERROR — Failure to File.—A statement 
of facts filed two months after termination of the term 
at which the case was tried, cannot be considered on 
appeal.— Wilcox v. League, Tex., 71 8. W. Rep. 414. 


7. APPEAL AND ERROR — Filing of Argument. — The 
striking from the record of appellee’s argument does 
not entitle appellant to a reversal of the case. — Davis Vv. 
Huber Mfg. Co., lowa, 98 N. W. Rep. 78. 

8. APPEAL AND ERROR — Limitations. — Though the 
question of limitations was raised by the answer, it can- 
not be considered on appeal; there being no finding, 
request to find, or exception presenting it. — Wallber v. 
Wilmanns, Wis., 945 N. W. Rep. 47. 

9. APPEAL AND ERROR — Record. — Papers marked 
“Filed in evidence,” and copied into the transcript, but 
not incorporated in a bill of exceptions, are no part of 
the record. — Florida Cent. & P. R. Co. v. Luffman, Fla., 
33 So. Rep. 710. 

10. APPEAL AND ERROR — Record on Appeal. —A state- 
ment in the record on appeal that appellants were pres- 
entin person and by attorney when the findings were 
filel cannot be contradicted by affidavit. — Davies v. 
Cheadle, Wash., 71 Pac. Rep. 728. 


11. ARBITRATION AND AWARD — Abandonment. — An 
arbitration, mutually abandoned and uncertain in ex- 
tent, held not necessarily an adjudication. — Phipps v. 
Norton, Iowa, 98 N. W. Rep. 562. 


12, ARBITRATION AND AWARD — Assignments of Error. 
—The filing of an argument after a motion to affirm for 
want of sufficient assignments of error held not a waiver 
of the motion.—Stienblock v. Johns, Iowa, 93 N. W. Rep. 
595. 

13. ARBITRATION AND AWARD — Scope of Authority.— 
The award of arbitrators, within the scope of the sub- 
mission to them, is binding upon the parties concerned. 
—Bartlett v. L. Bartlett & Son Co., Wis., 93 N. W. Rep. 
473. 

14. ASSAULT AND BATTERY — Damages. — A verdict of 
$500, in an action for assault and battery, in attempting 
undue familiarity with plaintiff and subjecting her‘to 
immoral solicitations, held not excessive. — Bruske vy. 
Neugent, Wis., 93 N. W. Rep. 454. 

15. ASSOCIATIONS—Arbitration.—A tribunal authorized 
by the rules of a voluntary association to try matters 
submitted to it under the rules has poWer to construe 
the rules as to its jurisdiction, when such rules will 
reasonably admit of two constructions. — Bartlett v. L. 
Bartlett & Son Co., Wis., 93 N. W. Rep. 473. 








16. ATTACHMENT — Issuance of Writ. — The statutory 
requisites to the granting of an order for service of 
summons by publication being satisfied, the right to such 
order is absolute. —Gallun y. Weil, Wis., 92 N. W. Rep. 
1091. 

17. ATTORNEY AND CLIENT — Contract of Employment. 
—An attornéy, entitled to costs taxable to his client, if 
successful, as his fees, held to have no rights with regard 
to an action which would prevent a discontinuance as to 
his client on a stipulation signed by the parties.—Garvin 
v. Martin, Wis., 93 N. W. Rep. 470. 

18. ATTORNEY AND CLIENT — Wife’s Release of Rights. 
—Attorney of divorced wife held not to have power, in 
the absence of special authority, to waive her rights 
under a contract with the husband. — Budlong v. Bud- 
long, Wash., 71 Pac. Rep. 751. 

19. BENEFIT SOCIETIES — Rights of Creditors. — A 
member of a beneficial association has no such interest 
in the proceeds of a certificate therein as will impress 
them with atrust in favor of his eLtate or his creditors.— 
Warner v. Modern Woodmen of America, Neb., 93 N. W. 
Rep. 397. 

20. BILLS AND NOTES — Authority to Draw. — In a suit 
to recover from a principal the amount of a draft drawn 
by its agent, the bank can recover only the amount paid 
before notice of the agent’s want of authority to draw.— 
Baeschlin v. Chamberlain Banking House, Neb., 93 N. 
W. Rep. 412. 

21. BILLS AND NOTES — Checks. — Where plaintiff re- 
ceived a check late Friday, and put it in course of col- 
lection on Monday, it was not error to refuse to charge 
that, if he did not present the check in a reasonable time 
and payment was refused, he could not recover. — Fritz 
vy. Kennedy, Iowa, 93 N. W. Rep. 603. 

22. BILLS AND NOTES — Non Est Factum.—In an action 
ona note, a plea of non est factum, alleging a material 
alteration, admits the execution of the note, so that it is 
admissible in evidence without preliminary proof of ex- 
ecution.—Brown v. Johnson Bros., Ala., 33 So. Rep. 683. 


23. BOUNDARIES — Acquiescence. — Where a boundary 
line was established by a surveyor in 1873, and a brick 
building erected on the line, and such line was acqui- 
esced in until an error was discovered in 1890, the line so 
established was final.—O’Caliaghan v. Whisenand, Iowa, 
93 N. W. Rep. 579. 

24. BOUNDARIES — Erection of Fence.—Where the line 
between adjoining tracts has been marked by a fence for 
more than ten years, such line will be regarded as the 
true boundary.— Lawrence vy. Washburn, Iowa, 93 N. W. 
Rep. 73. 

25. BOUNDARIES — Riparian Owners. — Government 
patents to land abutting on a body of water which was 
meandered, but should not have been, held to confer no 
ownership beyond the meander line. — Carr v. Moore, 
Iowa, 93 N. W. Rep. 52. 

26. BROKERS — Commission —In an action by a broker 
for commissions, evidence that defendant, on refusing 
to convey, stated he would rather pay plaintiff commis- 
sions than lose an increase of the price of the land, held 
admissible. — McDermott v. Mahoney, Iowa, 983 N. W. 
Rep. 499. 

27. BROKERS — Refusal to Convey. —Where a non-resi- 
dent owner of land authorized a broker to sell for cash, 
he was not bound to complete a sale for the price asked, 
payable $50 down and the balance on delivery of deed 
and abstract.—Donly v. Porter, Iowa, 93 N. W. Rep. 574. 

28. CARRIERS — Contributory Negligence. —- One is not 
guilty of contributory negligence in riding on the fodt- 
board of an open car, where all the seats are occupied.— 
Anderson v. City & Suburban Ry. Co., Oreg., 71 Pac. Rep. 
659. 

29. CARRIERS—Gross Negligence.—It is not necessarily 
gross negligence for a passenger to attempt to leave a 
train in motion. — Chicago, B. & Q. R. Co. v. Winfrey, 
Neb., 93 N. W. Rep. 526. 

39. CARRIERS — Injury to Passengers Alighting. — 
Whether failure of a carrier to provide a stool for pas- 
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sengers in getting on and off trains is negligence isa 
question for the jury.—Missouri, K. & T. Ry. Co. of Texas 
v. Sherrill, Tex., 728. W. Rep. 429. 

31. CARRIERS — Operating Cars During Strike. — Street 
railway company held not guilty of negligence in at- 
tempting to operate its cars during a strike.—Fewings v. 
Mendenhall, Minn., 93 N. W. Rep. 127. 

32. CARRIERS — Person in Charge of Live Stock.—Even 
if one accompanying live stock on train had no right 
under the contract to be in the car with the stock at the 
time he was injured, railroad company held liable. — 
Bolton v. Missouri Pac Ry. Co., Mo., 72S. W. Rep. 530. 

33. CARRIERS — Tickets. — Acts 28th Gen. Assem. ch. 71, 
prescribing a penalty for the carrier’s refusal to redeem 
tickets, held not to apply to tickets purchased by the 
holder for any other purpose than for transportation.— 
Jolley v. Chicago, M. & St. P. Ry. Co., lowa, 93 N. W. Rep. 
555. 

34. CARRIERS—Warehouseman.—The passenger having 
delayed 34 hours to call for his trunk, the carrier’s liabil- 
ity therefor held only that of a warehouseman. — St. 
Louis & S. F. Ry. Co. v. Terrell, Tex., 72S. W. Rep. 430. 

35. CERTIORARI — Dismissal of Action. — Where, on 
service of a writ of certiorari, the successful party dis- 
misses the action, the costs of the certiorari will be 
awarded petitioner. — State v. Third Judicial District 
Court, Nev., 71 Pac. Rep. 664. 

36. CERTIORARI — Municipal Corporations.—The ques- 
tion whether a city council has acted legally toward ex- 
tending city limit may be reviewed on certiorari.—Moore 
vy. City Council of City of Perry, Iowa, 93 N. W. Rep. 510. 


37. CERTIORARI—Refusing to Remand.—Certiorari held 
not to lie to review an action of circuit court in refusing 
to remand a cause transferred to it from the county 
court.—State v. Circuit Court of Waukeska County, Wis., 
93 N. W. Rep. 16. 

38. CHAMPERTY AND MAINTENANCE— Adverse Posses- 
sion — Where defendant held actual possession of a 
part of certain land, claiming title to a larger tract spe- 
cified in its conveyance, a deed by plaintiff during such 
possession was champertous as to the entire tract.— 
Green v. Cumberland Coal & CokeCo., Tenn., 72 8. W. 
Rep. 459. 

39. CHATTEL MORTGAGES— Future Advances.--Where 
a chattel mortgage was given to secure a present debt, a 
subsequent oral agreement that it should cover future 
advances held void as to creditors of the mortgagor.— 
F. Groos & Co. v. First Nat. Bank, Tex , 72 S. W. Rep. 402. 


40. CHATTEL MORTGAGES — Receiver. — Where, in an 
action to foreclose a chattel mortgage, a sufticient emer- 
gency is made to appear, a temporary receiver may be 
appointed without notice. — Haggard v. Sanglin, Wash., 
71 Pac. Rep. 711. 

41. CIVIL RIGHTS — Juries. — The overruling of a mo- 
tion by a negro, to quash an indictment against him on 
the ground of discrimination because there were no 
negroes on jury, held not error. — Martin v. State, Tex., 
72 8. W. Rep. 386. 

42. COMMERCE— “Original Package.’’ — Each box of 10 
cigarettes in a shipment between states held not an 
“original package.’ — Cook v. Marshall County, Iowa, 
93 N. W. Rep. 372. 

43. CONSTITUTIONAL LAW — Consideration for Note.— 
A note in consideration of the execution of a consent to 
the establishment of a saloon, as required by Acts 25th 
Gen. Assem. ch. 62,§17,o0f adjoining property owners, 
was void as against public policy.— Greer v. Severson, 
Iowa, 93 N. W. Rep. 72. 

44. CONSTITUTIONAL LAW — Foreign Insurance Cum- 
pany.— Statute establishing rule for determination of 
agency for foreign insurance companies held not to vio- 
late Const U. 8. Amend. 14.—Pollock v. German Fire Ins, 
Co., Mich., 93 N. W. Rep. 436. 

45. CONSTITUTIONAL LAW— Homestead.—Act 1895, take 
ing away husband’s right to alienate homestead, subject 
to Rev. St. 1889, § 5435, held to violate Const: art. 2, § 15, 





protecting vested rights. — Gladney v. Sydnor, Mo., 72 8S. 
W. Rep. 554. 

46. CONSTITUTIONAL LAW — Intoxicating Liquors. — A 
city ordinance providing that one in possession of prem- 
ises on which liquor is sold or furnished in violation of 
law shall be fined, held in violation of Bill of Rights, § 2, 
as an arbitrary exercise of power over theliberty and 
property of citizens.—City of Campbellsburg v. Odewalt, 
Ky., 72 8. W. Rep. 314. 

47. CONSTITUTIONAL LAW — Vested Rights. — Where, 
when a judicial mortgage was executed, a homestead, to 
be effective under the constitution, had to be recorded, 
a subsequent alteration of the Constitution, not requir- 
ing such registration, would not affect such prior mort- 
gage, so as to divest the vested rights of the mortgagee. 
—Blouin v. Ledet, La., 33 So. Rep. 741. 

48. CONTRACTS — Attorneys. — A contract between an 
attorney and another, by which the latter agrees to pro- 
cure the employment of the former, and to assist in 
looking after witnesses, in consideration of a share of 
the attorney’s fees, held void.—Langdon y. Conlin, Neb., 
93 N. W. Rep. 389. 

49. CONTRACTS— Construction. — In construing a con- 
tract, the intention of the parties is to be ascertained, 
not from the facts as they actually were, but from the 
facts asthe parties supposed them to be. — Parrish v. 
Rosebud Mining & Milling Co., Cal., 71 Pac. Rep. 64. 

50. CONTRACTS—Division of Commission. — A contract 
by an administrator to pay his surety on anew bond 
one half of his commissions held not invalid as a traf- 
ficking in the appointment of the administrator. — May 
vy. Moore, Mo., 72 S. W. Rep. 476. 

51. CONTRACTS—Taxation.—A contract between county 
supervisors and one employed by them to discover 
omitted taxes, whereby he is to be paid a proportion of 
taxes recovered, held not against public policy.—Dis- 
brow v. Board of Sup’rs. of Cass County, Iowa, 93 N. W. 
Rep. 585. 

52. CONTRACTS—Third Party.—Where A conveyed land 
to B on a contract by B, in case ofa sale thereof, to pay 
certain third persons specified sums, held that,on a 
sale, B became absolutely indebted immediately to such 
third persons for the agreeci sums. — Tweeddale v. 
Tweeddale, Wis., 93 N. W. Rep. 440. 


53. CONVERSION— Trusts.— One of the beneficiaries of 
a trust in personalty held not able, by election, to change 
character of the trust from personalty to realty.—Mc- 
Williams v. Gough, Wis., 98 N. W. Rep. 550. 

54. CORPORATIONS — Contract of Employment. — 
T@pugh plaintiff sues ona contract of employment as 
vice-president, he may show he was to perform services 
not ordinarily performed by such an officer. — Selley v. 
American Lubricator Co., Iowa, 93 N. W. Rep. 590. 


55. CORPORATIONS—Trust Fund.—The purchase price 
of stock held not a trust fund for the benefit of the pur- 
chasers, though they hoped that the seller might by 
means of such money work them an indirect benefit.— 
Loetscher vy. Dillon, Iowa, 93 N. W. Rep. 98. 

56. CRIMINAL E VIDENCE—Insanity.— Where insanity is 

pleaded asa defense, evidence that during the period 
covered by defendant’s conduct the defendant was un- 
der the influence of liquor, and was intoxicated at the 
time of the killing, is admissible. — Porter v. State, Ala., 
33 So. Rep. 694. 

57. CRIMINAL EVIDENCE— Insanity. — Witnesses who 
are acquainted with a person accused of acrime are 
competent to give their opinion as to his mental condi- 
tion.—Wright v. Commonwealth, Ky.,72 8. W. Rep. 340. 


58. CRIMINAL LAW—Preliminary Examination.—Waiv 
ing a preliminary cxamination in a misdemeanor case 
cures all defects in the warrant.— Everson v. State, Neb., 
93N. W. Rep. 394. 

59. CRIMINAL TRIAL — Instruction. — An instruction 
that the jury, being the sole judges of the law and of the 
facts, could ignore the law given by the court, was 
properly refused.—State v. Powel, La., 33 So. Rep. 748. 
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60. CRIMINAL TRIAL—Rape.— Misconduct of counsel in 
a criminal prosecution cannot be urged, unless the trial 
court was asked to correct it, and an exception taken.— 
State v. Bailey, Wash ,71 Pac. Rep. 715. 

61. CUSTOMS AND USAGES—Construction of Contract. 
Where the court holds that a contract has not been made 
with reference to a custom, evidence as to the existence 
of the custom is properly stricken out as immaterial.— 
Withers v. Moore, Cal., 71 Pac. Rep. 697. 


62. DAMAGES—Public Road.—A person is not estopped 
to deny the existence of a public road by the fact that he 
demanded damages for taking his land therefor, which 
were refused. — Langan v. Whalen, Neb., 93 N. W. Rep. 
393. 

63. DAMAGES—Street Car Accident. — Future pain‘and 
suffering and loss of time constitute a proper element 
of damage for injuries received in a street car accident. 
—Stanley v. Cedar Rapids & M. C. Ry. Co., Iowa, 93 N. 
W. Rep. 489. 

64. DESCENT AND DISTRIBUTION—Action on Bond.— 
Action against the heirs of a surety on an executor’s 
bond held not barred, though claim was not filed against 
the surety’s estate which was settled before the execu- 
tor’s account was filed. — Wallber v. Wilmanns, Wis., 93 
N. W. Rep. 47. 

65. DISCOVERY—Interrogatories.— Rev. St. § 1116, does 
not authorize the propounding of interrogatories which 
are of a fishing character, are not reasonably relevant,or 
seek to establish a forfeiture or to contradict a written 
instrument, or seek for privileged communications. — 
Volusia County Bank v. Bigelow, Fla., 33 So. Rep. 704. 


66. DISCOVERY—Parol Evidence. — The answersof an 

* adversary to interrogatories propounded may be contra- 

dicted by parol, where it is otherwise admissible. — Le- 
Bleu v. Savoie, La., 33 So. Rep. 729. 

67. DOWER—Partition.—Where, on partition, a certain 
sum is set apart as the widow’s dower, to be returned on 
her death, a quitclaim deed of the land after u confirm- 
ation of the partition sale is notan assignment of the in- 
terest in the dower fund.—Curtis v. Zutavern, Neb., 93N. 
W. Rep. 400. 

68. Equity — Time of Filing Affidavit to Answer. — 
There is no rule of court and no requirement of law that 
an affidavit in support of an answer should be filed at 
the same precise time as the answer, provided it is filed 
in due time thereafter. — Sullivan v. Bailey, D.C. App.,, 
31 Wash. Law Rep. 111. 

69. ESTOPPBL—Taxes. — That the vendee of realty de- 
ducted from the agreed price certain taxes will not est@p 
him from denying their validity. — City of Omaha v. 
Gsanter, Neb., 98 N. W. Rep. 407. 

70. EVIDENCE—Employment of Officer. — A resolution 
of a board of directors giving an officer a certain salary 
may be shown, though it does not appear on the record. 
—Selley v. American Lubricator Co., lowa, 93N. W. Rep. 
590. 

71. EVIDENCE — Parol.— Fraud or error in contracts 
may be shown by parol, though the contract is a sale of 
real estate by notarial act. — LeBleu vy. Savoie, La., 33 So. 
Rep. 729. 

72. EVIDENCE — Street Car Gong. — Where witnesses 
who deny the ringing of a street car gong were in as 
good position to hear as those who affirm it, no presump- 
tion arises in favor of the ringing of the gong.— Stanley 
v. Cedar Rapids & M. C. Ry. Cu., lowa, 983 N. W. Rep. 489. 


73. EXECUTORS AND ADMINISTRATORS — Action on 
Bond —Recovery of the full amount may be had on the 
executor’s bond, though he was a beneficiary under 
the will, there having been no final order settling or dis- 
tributing the estate. — Wallber v. Wilmanns, Wis., 93 N. 
W. Rep. 47. 

74. EXECUTORS AND ADMINISTRATORS—Claims Against 
Estate.—The mere fact that the estate remains unsettled, 
is insufficient ground for equitable relief against the 
statutory bar for failure to notice a claim within the pre- 





scribed time.—Jn re Jacob’s Estate, lowa, 98 N. W. Rep. 
94. 

75. EXECUTORS AND ADMINISTRATORS — Claim for 
Board.—To prove a contract of deceased to pay plaintiff 
for her board, they not being relatives, held that inde- 
pendent facts and circumstances are enough.— Oates v. 
Erskin’s Estate, Wis., 93 N. W. Rep. 444. 

76. EXECUTORS AND ADMINISTRATOR— Land Beyond 
Jurisdiction.—In action to set aside deed to land in Wis- 
consin, presumption held to be that Wisconsin statute 
was the same as the Iowa statute. — Barringer v. Ryder, 
Iowa, 93 N. W. Rep. 56. 

77. EXEMPTIONS—Life Insurance Policy.—U@der Code, 
§ 3313, the mere statements by the insured in a life policy 
that he intended the proceeds to be used in payment of 
his debts do not give his creditors a right to such pro- 
ceeds.—O’ Melia v. Hoffmeyer, Iowa, 93 N. W. Rep. 497. 

78. EXPLOSIVES—Negligence.—Leaving a box contain- 
ing dynamite partially burned in the ground on a vacant 
lot, where children were accustomed to play, held ac- 
tionable negligence.—Nelson v. McLellan, Wash., 71 Pac. 
Rep. 747. 

79. FERRIES—Exclusive Franchise.—Where a person 
is licensed to operate a ferry between two adjoining 
counties, he hasa right to restrain another not so li- 
censed from operating a ferry so near as to infringe on 
his ferry rights —Green v. Ivey, Fla., 33 So. Rep. 711. 

80. FIRE INSURANCE—Contract to Obtain.—A contract 
to obtain fire insurance, held to require a policy of a 
company authorized to do business both at place of con- 
tract and where the property was.— Landusky v. Beirne, 
80 N. Y. Supp. 238. 

81. FIRE INSURANCE—Warranties.— Where false ans- 
wers were inserted in an application for insurance by 
insurer’s agent, they constituted no defense to an action 
on the policy.—Parrish v. Rosebud Mining and Milling 
Co., Cal., 71 Pac. Rep. 694. 

$2. FRAUDULENT CONVEYANCES — Actions Against 
Grantee.—Grantees in a fraudulent conveyance cannot 
be required to pay more than the value of the property 
received.—Morrison v. Houck, Iowa, 95 N. W. Rep. 593. 


83. GARNISHMENT — Equitable Assignment.— Plaintiff 
in garnishment held not entitled to recover from the 
garnishee on the theory that a part of the fuvd had been 
equitably assigned to plaintiff by the debtor.—Kerr v. 
Kennedy, Iowa, 93 N. W. Rep. 353. 

§4. GARNISHMENT — Liability of Garnishee.— Where a 
garnishee’s answers showed possession by gift of prop- 
erty applicable to the judgment, it was not material that 
the defendant’s insolvency was proved by evidence 
aliunde the answers of the garnishee.—Bolton v. Bailey, 
Iowa, 93 N. W. Rep. 596. 

85. HEALTH—Barbers.—Laws 1901, p. 349, ch. 172, licens- 
ing and regulating barbers, held a vaiid exercise of 
police power to promote public health.—State v. Sharp- 
less, Wash., 71 Pac. Rep. 737. 

8. HIGHWAYS—Frightened Horse.—In an action” for 
injuries caused by an obstruction of a highway fright- 
eniag a horse,the fact that other horses of ordinary 
gentleness were also frightened was competent evidence. 
—Nye v. Dibley, Minn., 93 N. W. Rep. 524. 





87. HIGHWAYS— Taxes.—The assessment of taxes on 

fractional lots described by numbers, held not to estop 
the city from claiming a portion thereof, used as a high- 
way, as a street.—City of Cedar Rapids vy. Young, Iowa, 
93 N. W. Rep. 567. 
88. HOMESTEAD — Conveyance.—A conveyance of a 
homestead at atime when it is actually occupied and 
used as such conveys a title free from any judginent lien 
against the grantor.—Mitchell v. West, Iowa, 93 N. W. 
Rep. 380. 

84. HOMICIDE — Murder.—Where a husband knew of 
an insult to his wife the evening before the homicide, if, 
after waiting fifteen or eighteen hours, he then without a 
chance, slays the man supposed to be guilty, it is mur- 
der.—State v. Powell, La., 33 Se. Rep. 748. 
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90. HOMICIDE— Prior Threats.—On issue whether, 
when homicide was committed, deceased was about to 
assault third party,evidence of prior threats by deceased 
against third party, uncommunicated to defendant, held 
admissible.—State v. Felker, Mont., 71 Pac. Rep. 668. 


91. HUSBAND AND WIFE— Husband’s Debts. — Cred- 
itors of husband held not entitled to subject to their 
claims certain property standing in the wife’s name, 
and which had been bought out of the profits of her own 
business, which was managed by him.—J. E. Hayner & 
Co. v. McKee, Ky., 72S. W. Rep. 347. 


92. INFANTS—Industrial Scheol Commitment.—St. 1895, 
p. 122,§ 1, amending St. 1889, p. 103, §§ 15, 16, relating to 
commitments to the Preston Industrial School, held to 
limit the class of persons subjeet to such commitment 
to those convicted of offenses in the superior courts.— 
In re Peterson. Cal., 71 Pac. Rep. 590. 

93. INJUNCTION—Dissolution.—It is error to dissolve 
an injunction on the pleading, testimony and findings of 
a master on the the same day that his report is filed, 
without notice of the application for dissolution.—Mc- 
Adow v. Wachob, Fla., 33 So. Rep. 702. 


94. INSANE PERSONS—Equity Jurisdictiction—Where a 
judgment settling the account of the guardian of an 
insane person and discharging him was attained by 
fraudulent representations and concealment of the true 
state of the account, equity had jurisdiction to inter- 
pose.—Silva v. Santos, Cal., 71 Pac. Rep. 703. 

95. INSTRUCTION. — Credibility of Witness.— A re- 
quested instruction held erroneous for merely leaving 
the jury ‘at liberty’ to consider the interest of wit- 
nesses, demeanor on stand, etc.—Stanley v. Cedar Rapids 
& M. CO. Ry. Co., lowa, 93 N. W. Rep. 489. 


96. INSURANCE—Mutual Hail Policy.—In an action ona 
mutual hail policy held that the burden was on the com- 
pany to show, if true, that the amount realized on assess- 
ments was insufficient to pay the losses in full.—Delle v. 
State Mut. Hail Ins. Co., lowa,93 N. W Rep. 96. 

97. INTOXICATING LIQUORS—O. O. D. Sale.—"Where an 
express company stored C. O. D. pacages of intoxicating 
liquor in the depot of the railroad company over whose 
road it was transported, it was liable for the mainte- 
nance of a liquor nuisance.—Dosh vy. United States Exp. 
Co., lowa, 93 N. W. Rep. 571. 

98. JUDGMENT—Continuing Nuisance.—Where a nui- 
sance is a continuing one, one recovery of damages does 
not bar a subsequent recovery for damages suffered 
after the first judgment.—Bennett v. City of Marion, 
Iowa, 93 N. W. Rep. 558. 

99. JUDGMENT— Faith and Credit.—Const. U.S. art. 4, 
§ 1, providing that full credit shall be given to the judi- 
cial proceedings of other states, is applicable only when 
the court rendering the judgment has jurisdiction of the 
parties and the subject-matter.—Boyle v. Musser-Saun- 
try Land, Logging & Mfg. Co., Minn., 93 N. W. Rep. 520. 

100. JUDGMENT — Former Adjudication.—An adjudi- 
cation that one selling stock of another as his own was 
not responsible for the conversion of such stock by the 
actual owner acting as trustee for the purchasers held 
not to determine the liability of such former owner.— 
Loetscher v. Dillon, Iowa, 93 N. W. Rep. 98. 


101. JUDGMENT— Parties.—A judgment, as between 
third parties, is not proof of any of the facts necessary 
to support it, as between the parties to it.—Citizens’ 
State Bank v. Porter, Neb., 93 N. W. Rep. 391. 

102, JUDGMENT—Revival—On scire facias to revive a 
judgment obtained by one siuce deceased, brought by 
one claiming by assignment from the assignee of the 
decedent, a plea denying the assignment to the plaintiff 
in the revivor proceedings states a good defense.—Flor- 
ida Cent. & P. R. Co. v. Luffman, Fla., 33 So. Rep. 710. 

103, JuRY—Perjury.—A person’s unqualified opinion of 
one’s guilt of murder held not to disqualify him from 
acting asa juror on the latter’s trial for perjury com- 
mitted while testifying in the murder trial.—State v. 
John, Iowa, 98 N. W. Rep. 61. 





104. JuRY—Slander.—In an action for slander, a ver- 
dict for defendant held not invalidated by the fact that a 
juror was the husband of a first cousin of one of defend- 
ant’s attorneys.—Kelso v. Kuehl, Wis., 93 N. W. Rep. 455. 

105. LANDLORD AND TENANT—False Representations. 
—A lessee induced to take a lease by false representa- 
tions, held entitled to recover his deposit made as secu- 
rity for his performance of conditions.—Princé v. Ja- 
cobs, 80 N. Y. Supp. 304. 

106. LIBEL AND SLANDER.—Opprobrious Epithets.—An 
action for slander will not lie in a case of mutual inter- 
change of opprobrious epithets.—Bloom v.Crescioni, La., 
32 So. Rep. 724. 

107. LIBEL AND SLANDER.—Publication.—In an action 
for libel, that plaintiff had published of defendant or of 
his newspaper some irritating mattcrs does not justify 
the publication of a libel concerning plaintiff.—Xavier v. 
Oliver, 80 N. Y. Supp. 225. 

108. LIBEL AND SLANDER— Stealing Corn. — Words 
charging the stealing of corn held slanderous per se.— 
McMinemee v. Smith, lowa, 93 N. W. Rep. 75. 


109. LIFE INSURANCE—Agent of Insurer. — Where 
application for life insurance is made out by the agent of 
the insurer, and the insured truthfully states the real 
facts, but the agent writes down his answees incorrectly, 
the acceptance of the policy does not require the in- 
sured to institute an investigation to ascertain whether 
the agent has acted in good fxith.—Otte v. Hartford 
Life Ins. Co., Minn., 93 N. W. Rep. 608. 

110. Lis PENDENS — Foreclosure Decree.— Where a 
judgment is filed against a mortgagor pending fore- 
closure, the lien thereof is cut off by the’ foreclosure 
decree, though the judgment creditor was not a party — 
Cooney v. Coppock, Iowa, 93 N. W. Rep. 495. x &. 

111. MANDAMUS—To Compel Commissioner of Patents 
to Register Print or Label.—Where the Commissioner of 
Patents, while deciding that a print or libel presented 
for registration had artistic merit, refused to register 
the same on the ground that it was not descriptive of the 
article of manufacture upon which it was to be used, 
held that the reason assigned for such refusal was un- 
sound, and that mandamus would lie to compel him to 
admit the said print or label to registration.—United 
States v. Allen, Sup. Ct. D. O., 31 Wash. Law Rep. 114. 


112, MASTER AND SERVANT — Assumed Risk. —In an 
action for personal injuries, where evidence of defend- 
ant showed that plaintiff had adopted a dangerous 
method of doing his work, plaintiff could show in re- 
buttal that his method was the usual way. —Stauning v. 
Great Northern Ry. Co. v. Minn., 93 N. W. Rep. 515. 

113. MASTER AND SERVANT — Beating Trespassers. — 
Beating administered by conductor of railroad train to 
trespasser held within the scope of conductor’s author- 
ity, so'as to render company liable therefor. — Hamilton 
v. Chicago, M. & St. P. Ry. Co., lowa, 93 N. W. Rep. 594. 


114. MASTER AND SERVANT — Contributory Negligence. 
— An employee is not chargeable with contributory neg- 
ligence for merely continuing in his employment with 
knowledge of defects in the machinery or place where 
he is at work. — Osborne v. Alabama Steel & Wire Co., 
Ala., 83 So. Rep. 687. 

115. MASTER AND SERVANT — Servant Ordered into 
Place of Unusual Danger. — Plaintiff, a young man em- 
ployed as alineman, was directed to do certain work 
near an electric switchboard, and while so engaged 
came in contact with a portion of the switchboard at,the 
time heavily charged with electricity, and was severely 
injured. Held that the plaintiff was sent by his foreman, 
the agent of defendant, into a place of unusual danger 
without proper warning to him of his danger, and with- 
out proper precaution for his protection; that this en- 
titled him to go to the jury; and that the trial court 
erred in directing a verdict in favor of the defendant. — 
Staubley v. Electric Power Co., D. C. App., 31 Wash. Law 
Rep. 127. 

116. MASTER AND SERVANT — Vicc-Principal.—Defend- 
ant’s superintendent held a vice-principal, and defend- 
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ant liable for injuries sustained by reason of a defective 
appliance selected by him.—Hall v. Marshutz & Cantrell, 
Cal., 71 Pac. Rep. 692. 

117. MECHARXICS’ LIEN — Lubricating Oil for Tools as 
‘Material Supplied for Work.” — Oil for lubricating the 
machinery of a dredge supplied to a contractor in the 
prosecution of a dredging contract with the government, 
and so used, is not “material supplied in the prosecu- 
tion of the work,” within the meaning of the act of 
March 13, 1894, entitled “An act for the protection of 
persons furnishing materials and labor for the con- 
struction of public works,” or of the bond given under 
such act, affirming 30 Wash. Law Rep. 778.—United States 
v. Security Co., D. C. App., 31 Wash. Law Rep. 162. 

118. MORTGAGES — Extinguishment. — Where a mort- 
gage is executed to secure a special debt, which is paid, 
it extinguishes the mortgage, and a subsequent re-issue 
of the note will not revive it. — Hibernia Nat. Bank v. 
Succession of Gragard, La., 33 So. Rep. 728. 

119. MORTGAGES — Foreclosure. — Where a person ac- 
quired a judgment lien on mortgaged land pending fore- 
closure, his right to redeem was waived by failing to 
exercise the same until 10 years after securing his lien.— 
Cooney v. Coppock, Iowa, 93 N. W. Rep. 495. 


120. MUNICIPAL CORPORATIONS — Nuisapce.—In action 
for damages caused by a discharge of sewage on plaint- 
iff’s land, held not admissible for defendant to show that 
the stock pastured on part of the lund actually consumed 
all the grass that grew there.—Bennett v. City of Marion, 
Iowa, 93 N. W. Rep. 558. 

121. MUNICIPAL CORPORATIONS — Power of Appoint- 
ment. — Under Const. art. 5, § 9, Laws 1899, ch. 370, § 20, 
only qualifies the power of appointment vested in local 
authorities by Const. art. 10, § 2, within limits prescribed 
by the constitution itself. — People v. Stratton, 80 N. Y. 
Supp. 269. 

122. MUNICIPAL CORPORATIONS — Public Buildings. — 
Where a city erected public buildings in a street, an 
abutting property owner held entitled to maintain an 
action for damages and to abate the same as a nuisance. 
— Pettit v. Incorporated Town of Grand Junction, 
Greene County, lowa, 93 N. W. Rep. 351. ° 

123. MUNICIPAL CORPORATIONS—Use of Meters.—A city 
council held to have authority to pass ordinance requir- 
ing water consumers to furnish meters. — State v. Gos- 
nell, Wis., 93 N. W. Rep. 542. 

124. NEGLIGENCE — Fire from Engine. — Negligence of 
railroad company in starting fire held the proximate 
cause of injury to one’s health by over-exertion in put- 
ting it ont. — Glanz v. Chicago, M. & St. P. Ry. Co., Iowa, 
93 N. W. Rep. 575. 

125. NOTARIES — Liability on Bond.—A notary is liable, 
as are also his bondsmen, if acts which, to be valid, must 
be drawn with certain specified formalities, are not 
drawn by him in legal form. — Stork v. American Surety 
Co., La., 33 So. Rep. 742. 


126. NUISANCE — Damages. — :n an action for damages 
to a farm between certain dates, owing to a discharge of 
sewage over the land, the damages recovered cannot 
exceed the rental value. — Bennet v. City of Marion, 
Iowa, 93 N. W. Rep. 558. 

127. PARTNERSHIP — Executor. — An executor cannot 
charge to the estate liens on property conveyed to him 
by his testator.—Jn re Mertens’ Estate, 80 N. Y. Supp. 376. 

128, PARTNERSHIP — Surviving Partner. — A surviving 
partner is not entitled to compensation for his services 
in winding up the affairs of the firm.—Slater vy. Slater, 80 
N. Y. Supp. 363. 

129. PARTY WALLS —Compensation.—A promise by an 
adjoining lot owner to the builder of a party wall to 
compensate him for the use thereof held personal to the 
promisee, and not a covenant with the land. — Cook v. 
Paul, Neb., 93 N. W. Rep. 430. 

130. PEDDLERS—Police Regulations.—The police regu- 
lation promulgated by the commissioners of the district, 
providing that no licensed vendor shall stop upon any 








street or avenue of the city fora tonger period than 
may be necessary to make a sale after having been ap- 
proached or stopped for that purpose, held reasonable 
and valid, and a conviction of plaintiff in error for vio- 
lation of such regulation affirmed. — Mike Montz v. The 
District of Columbia, D. C. App., 31 Wash. Law Rep. 51. 

131. PERPETUITIES — Charitable Use. — Under Const. 
art. 20, § 9, a bequest of money as a permanent fund, to 
be invested by a trustee and income used to keep testa- 
tor’s burial lot in good order, is void. — In re Gay’s Es- 
state, Cal., 71 Pac. Rep. 707. 

132. PLATE GLASS—Accident Insurance— The breaking 
of plate glass by an explosion of gasoline held not 
caused by fireor the blowing up of the building, within 
the exception to a policy against breakage from acci- 
dent.—Voorse v. Jersey Plate Glass Ins. Co., Iowa, 93 
N. W. Rep. 569. 

133. PLEDGES—Collateral Security.— Where a contract 
ofindemnity was pledged as security for adebt,a sale 
for such coatract by the pledge did not vest absolute 
title in the purchaser, but only the interest which the 
pledgee held as security for such debt.—Jenckes v. Rice, 
Iowa, 93 N. W. Rep. 384. 

134. PRINCIPAL AND AGENT— Provisions of Contract.— 
Workman sent by seller of machine to remedy defects 
after its acceptence could not vary provisions of the 
contract.—Massillon Engine & Thresher Co. v. Schirmer, 
Iowa, 93 N. W. Rep. 599. 

135. PROHIBITION — Amount in Dispute. —The writ of 
prohibition will not issue to prevent a superior court 
from taking cognizance of an appeal from a justice, 
where the amount in dispute is less than $200.— State v. 
Superior Court of King County, Wash.,71 Pac. Rep. 722. 

186. RAILROADS—Look and Listen. — One attempting 
to cross a track without looking up held guilty of such 
contributory negligence as to bar a recovery.— Hackney 
vy. Illinois + ent. R. Co., Miss., 33 So. Rep. 723. 

187. RECEIVERS—Appointment.— Where on a motion to 
appoint a temporary receiver, the order of appointment 
was made, without specifying that the appointment was 
temporary, the effect of the order was the same as though 
such fact was specified. — Haggard v. Sanglin, Wash., 71 
Pac. Rep. 711. 

138. RECEIVERS—Legal Representative.— A receiver of 
an insolvent corporation held its “legal representa- 
tive,” within the meaning of that that term as used in 
the standard form for insurance policies. — Alford v. 
Consolidated Fire & Marine Ins. Co., Minn., 93 N. W. Rep. 
517. 

139. RELIGIOUS SOCIETIES — Right of Majority.— The 
majority of a church society, entitled to use of a church, 
may not secede, form a society of another denomination, 
and exclude the minority fromthe use. — Cape v. Ply- 
mouth Congregational Church, Wis.,93 N. W. Rep. 449. 

140. SALES—Breach by Vendee — Under a contract of 
sale of seeds, delivery at buyer’s option on or before a 
certain day, a wait of 10 days after such date, on a falling 
market, and until the season was nearly over, before at- 
tempting to make a resale, was not due diligence.—Gehl 
v. Milwaukee Produce Co., Wis.,98 N. W. Rep. 26. 

141. SALES—Delay in Presenting Check. — In the ab- 
sence of a showing of prejudice mere delay in present- 
ing a bank check for payment will not preclude a recov- 
ery for the price of property for which the check was 
given.—Fritz v. Kennedy, Iowa, 93 N. W. Rep. 603. 

142. SALES—Failure of Consideration. — Where, in an 
action for priceof machine, purchaser defended on the 
ground of total failure of consideration, held, that he 
could not prove partial failure, under Code, § 5070.— 
Massillon Engine & Thresher Co. v. Schirmer, Iowa, 92 
N. W. Rep. 599. 

143. SALES—Pleading. — Under a eomplaint for breach 
of an express contract to furnish defendant 125,000 
pounds of barley, to be paid for on completion of deliv- 
ery, the breach being non-payment, held, that recovery 
cannot be had on proof merely of delivery of a part.— 
Stotesbury v. Power, Mont., 71 Pac, Rep. 675. 








